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I INTRODUCTION

On November 21, 2001, the Cape Wind Associates' (CWA) private
development company submitted to the New England District of the U.S. Army Corps
of Engineers (Corps) an application for a navigability permit under section 10 of the
Rivers and Harbors Act of 1899 to develop a massive wind energy plant in Nantucket
Sound. Located on federal lands and waters approximately five miles from Cape Cod,
nine miles from Martha's Vineyard, and thirteen miles from Nantucket, the project
CWA proposes would be the largest offshore wind plant in the world. In its most
recent incarnation, the wind plant would cover 24 square miles of the Sound, consist
of 130 wind towers' and turbines each over 400 feet tall, and connect to the mainland
by means of an underground cable carrying electricity from a transmission station
located in the midst of the wind plant. See Exhibit 1.

The attraction of the proposal to private entrepreneurs like CWA is easy to
understand. In-Massachusetts, wind energy is subject to a heavily subsidized program.
Massachusetts has adopted a "renewable portfolio standard." This standard requires
that a minimum percentage of retail electricity sales in Massachusetts be from
renewable energy sources starting in 2003. The purpose of the standard is to create a
market for renewable energy that would otherwise be noncompetitive. Massachusetts
also imposes a 0.05 cent per kilowatt hour tax on electricity, which is used to support
the development and promotion of renewable energy projects. In addition to the state
subsidies, federal subsidies include a 1.7 cent per kilowatt hour tax credit and
accelerated depreciation on capital investments. Thus, CWA stands to make large
economic gains from the project.2

In its pursuit of these financial gains, CWA seeks to exploit a regulatory void.
It is hoping that the absence of a legal program designed to govern the development of
offshore wind energy projects will make it possible to 1) avoid State review of

I The precise number of towers involved is unclear. Perhaps relenting to public pressure,
CWA has recently announced that it plans to scale back its original proposal of 170 turbines, which
would have occupied approximately 28 square miles of public waters. Even if CWA does actually
scale back the project, the wind plant would still have devastating impacts on Nantucket Sound.

2 There is considerable speculation that CWA does not intend to operate this project itself
should it be permitted, but instead would sell it, for additional profit, to other investors. CWA's
president, Mr. James Gordon, has "flipped" other energy projects in this manner. As president of
Energy Management, Inc. (EMI), which partnered with Wind Management, LLC to form CWA,
Mr. Gordon sold EMI's power plants, including two power plants that were not yet completed, in
2000 at a reported profit of $250 million.
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important aspects of the project; 2) achieve a reduced level of federal scrutiny because
there are no standards to govern offshore wind energy; and 3) use and occupy federal
lands and waters without payment of rent or royalties, participation in competitive
bidding, or acquisition of a property right. o

CWA maintains that Massachusetts law does not apply to the wind energy plant
itself, on the theory that it is located beyond the three-mile limit of State waters. Only
the cable, CWA argues, is subject to Massachusetts' jurisdiction. CWA also argues
that when reviewing the cable, the Massachusetts Energy Facility Siting Board
(EFSB) is precluded from considering the related and cumulative effects of the wind
plant. CWA seeks to segment the State's review so it looks at only part of the picture
and ignores the most serious effects that will be caused by the wind energy plant.

On the federal side, CWA seeks to exploit what it perceives to be another
loophole. No law exists to authorize the use and occupancy of federally controlled
offshore lands and waters for wind energy projects. While such laws have been
enacted for mineral development under the Outer Continental Shelf Lands Act
(OCSLA), 43 U.S.C. § 1331 et seq., thermal energy conversion, 42 U.S.C. § 9101 et
seq., and deepwater port construction, 33 U.S.C. § 1501 et seq., no similar program
exists for wind energy plants. CWA takes this to mean that the lands and waters of
Nantucket Sound are freely open to wind energy projects and subject to development
for private purposes with no:property right or grant of permission other than a simple
permit authorizing an impediment to navigation under section 10. =

On the basis of this theory, CWA has already built a 200-foot tower on federal
lands and waters in the Sound.? CWA also is pushing forward aggressively with its
section 10 application for the wind energy plant itself. The Corps has conducted
scoping on that permit application under the National Environmental Policy Act
(NEPA). Contrary to regulations and guidance published by the President's Council
on Environmental Quality (CEQ), the Corps is allowing CWA's own project
consultant and advocate for the proposal to prepare the Environmental Impact
Statement (EIS). The Corps and CWA also have thus far refused to conduct the

3 This tower is subject to a lawsuit filed by the Alliance under federal law, as well as a
lawsuit under State law by other parties. The federal case alleges that: 1) the Corps lacks
jurisdiction to issue Rivers and Harbors Act permits for non-mineral related structures in offshore
waters; 2) the Corps should not have issued a permit because it is clear that CWA cannot obtain
property rights to use and occupy the site; and 3) the Corps failed to comply with procedural
requirements under the National Environmental Policy Act (NEPA).
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studies considered necessary by federal and state wildlife agencies, and environmental
organizations, to evaluate the impact of the project on birds.

Seeing this opportunity presented by the "CWA model" for private offshore
wind energy development, other companies have rushed to try to secure their own
section 10 permits. Within one year of CWA's proposal, nearly two dozen sites had
been staked out from New England to Virginia for large-scale wind energy plants.
See Exhibit 2. All of these proposals seek to follow the same regulatory path of least
resistance defined by the CWA application, involving the minimal level of review
provided under section 10 and without any form of land use authorization. Asa
result, over the last year a veritable "land rush' has occurred to estabhsh claims for
huge offshore wind energy projects.

The CWA proposal has generated extraordinary opposition and controversy. -
Nantucket Sound is a cherished resource of national and international significance. It
possesses remarkable ecological values, including significant fish, marine life, and
bird populations. It is a scenic wonder, admired for its pristine seascape and aesthetic
values. The Sound also serves as a source for commercial and sport fisheries, and it is
valued by millions of visitors for its beaches and recreational opportunities. The
Sound is, without question, the economic lifeblood of the entire region and an
environmental treasure that has thus far escaped degradation and industrialization.

The threat posed by the Cape Wind project to all of these values has mobilized
a massive opposition effect. From national environmental groups to grassroots
organizations; from local governments to commercial fishery interests (see Exhibit 3);
from ferry lines to private property owners and businesses, virtually every affected
interest has come forward in opposition to either this project or the manner in which it
is being processed in the absence of an adequate regulatory program. Many of these
concerns are set forth persuasively in two October 17; 2002 letters, to members of
Congress and to federal officials, issued by Massachusetts Attorney General Thomas
Reilly. See Exhibit 4. In those letters, Attorney General Reilly asserts that existing
federal law is insufficient to authorize such a massive project. He explains that
alternative energy projects are not subject to the leasing program established by the
OCSLA, nor any other program applicable to federal lands. Attorney General Reilly
expresses concern that inadequate consideration has been given to "all the
consequences of giving away an invaluable public resource to the very first private

developer to seek its use." The New Hampshire Attomey General has expressed the
same view. See Exhibit 5.

While no environmental group has yet come forward to support the project
itself, a few organizations with legitimate concerns over the effects of global warming
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have supported the section 10 permit process as sufficient to review the proposal.
These groups, led by the Conservation Law Foundation (CLF), responded to Attorney
General Reilly in a November 7, 2002 letter in which they assert their support for the
section 10 process. See Exhibit 6. CLF has taken this stance even though the
Department of the Interior has stated that there is no existing legal mechanism to
authorize offshore wind energy projects, see Exhibit 7, and Congress has recognized
this need through proposed legislation (H.R. 5156) that would establish such a
process.

In this report, the Alliance to Protect Nantucket Sound addresses the issues
framed by the letters issued by Massachusetts Attorney General and CLF. As
discussed below, there is no question that the current regulatory program for offshore
wind energy projects is lacking. Section 10 provides for a navigation permit but no
regulation of the commercial activity or authorization of private use of federal lands.
The CWA project review stands as an anomaly in federal land and natural resource
law. Nowhere else under federal law can a situation be found where private
developers are allowed to proceed on an ad hoc basis to use and occupy federally
controlled land and water without permission, without benefit of a comprehensive,
resource-specific review, and without making payments to the United States. When a
resource as valuable as Nantucket Sound is at stake, this haphazard and insufficient
process cannot be used as the basis for decisionmaking.

The first section of this report explains in greater detail the reasons Attorney
General Reilly is correct and why the CWA review should be terminated. It analyzes
the state of the law governing the utilization of federal resources for private -
development purposes and shows why section 10 falls far short of the regulatory
approach used in every comparable context. It also discusses the numerous specific
deficiencies found in the Corps' review of the CWA proposal, thereby showing that
even the section 10 process is legally authorized, it is not being adequately
implemented.

While the Alliance opposes the Cape Wind project, it also recognizes the
urgent need to promote wind and other forms of alternative energy. In furtherance of
that objective, the second section of this report contains a proposal for a
comprehensive federal program that would simultaneously protect areas like
Nantucket Sound while promoting alternative energy. The intense controversy and
divisive debate over the CWA proposal is proving to be a setback to responsible
alternative energy development. The Cape Wind project is perhaps the worst possible
"poster child" for offshore wind energy development, and the baggage it is carrying is
detracting from efforts to develop consensus on how best to proceed with the review
and approval of such projects. The Alliance's proposal would cure the deficiencies of
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the current system and protect Nantucket Sound and similar areas while ensuring the
expeditious assessment of the potential for wind energy development in the marine
environment. :

" II.  DEFICIENCIES IN CURRENT
REGULATORY PROGRAM

CWA argues that the Nantucket Sound wind plant should be considered under
existing law based on the premise that the "public interest" review conducted by the
Corps to issue navigability permits under section 10 of the 1899 Rivers and Harbors
Act, combined with the procedures of State law and NEPA, are sufficient to ensure a
reasoned decision. The premise is flawed on numerous counts. :

As a threshold matter, the Corps lacks jurisdiction to issue section 10 permits in
offshore waters. Even if it had such authority, a section 10 permit does not confer the
property rights necessary to use and occupy federal lands. The area CWA seeks to use
for its powerplant is subject to federal ownership and control and cannot be exploited
as proposed without express federal authorization. No mechanism exists to grant such

“approval. The standard approach under federal law for allowing the private use of

public resources requires, under Article IV, Section 3, Clause 2 of the United States
Constitution, that Congress expressly authorize the disposition of U.S. property. It is
also standard for compensation to be made to the United States, typically through a
competitive bidding process. No such payment structure exists for the Cape Wind
project; and the developer seeks to use this land for free.

Even if the Corps has jurisdiction and a section 10 permit suffices to allow use
and occupancy of these lands, the Rivers and Harbors Act is an inadequate mechanism
for decisionmaking. No standards exist to govern the Corps' decisions. Instead, only
a laundry list of factors to be taken into account are enumerated in a single regulation.
Similar decisions made under other federal statutes require the application of specific
decision criteria, usually articulated in detail by Congress and tailored to the issues
associated with the proposed activity. This principle is derived from the public trust
doctrine, which demands that the general interest of the public in the proper use of
natural resources cannot be sacrificed, especially to private parties, without reasoned
decisionmaking. The Corps of Engineers lacks the expertise to make these judgments
in the area of energy development and public land use, and it should not be allowed to
do so in the absence of clearly articulated standards.

The review procedure conducted to date also is seriously flawed. The Corps
lacks the resources to conduct an adequate review. CWA has been allowed to play an
improper role, by having its consultant and project proponent prepare what is
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supposed to be an unbiased and objective EIS. Necessary studies are not being
conducted. Required reviews have not been undertaken, and the public has not been
provided the opportunity for sufficient input. The status of Nantucket Sound as a
"marine protected area" has been ignored, and the Corps is refusing to comply with
the critically important National Historic Preservation Act.

State law also does not meet the needs for comprehensive review. Indeed,
CWA has resisted the full and complete application of Massachusetts law. It is
seeking to avoid the jurisdiction of Massachusetts that exists over the entire Sound
under the Fishery Conservation and Management Act. CWA has opposed

(unsuccessfully) the participation of interested parties in the EFSB review, in an effort

to stifle adverse comment. This developer also is attempting to focus the EFSB
review narrowly so that the massive wind energy plant itself is not even considered.
Each of these problem areas is discussed below.

A. Absence of Jurisdiction

On the most basic level, this project should not even be entertained under the
Rivers and Harbors Act. The Corps does not have jurisdiction over the offshore
waters within which the Cape Wind project would be located for wind energy
projects. This issue is currently subject to litigation, challenging the Corps' issuance
of the section 10 permit for the initial tower CWA has built on the federal lands and
waters of Nantucket Sound.4

The Corps' authority to issue section 10 permits for offshore installations is
limited to facilities erected for the extraction of minerals from the Outer Continental
Shelf (OCS). Because the Corps' jurisdiction under section 105 extends only 3

nautical miles offshore, see 33 C.F.R. § 329.12(a), 320.2(b), the Corps therefore relies

on the extension of this jurisdiction to certain activities on the OCS by the OCSLA.
43 U.S.C. § 1331 et seq. See 33 C.F.R. § 329.12(a), 322.3(b), 320.2(b) (basing

4 Indicative of the rush to development that the CWA proposal has brought forward, another
private developer has proposed an initial tower for a wind energy project site southeast of Nantucket.

It is questionable that these towers are necessary for data-gathering purposes related to their

associated projects, as contended by their proponents. Instead, they serve as a device for staking out

"claims" to offshore areas for these companies for later development.

3 Section 10 prohibits unauthorized obstructions to "the navigable capacity of any of the
waters of the United States." 33 U.S.C. § 403.
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section 10 regulatory jurisdiction beyond the three-mile territorial seaé on the
OCSLA). Under the OCSLA, the Corps' authority to prevent obstructions to
navigation is extended to "the artificial islands, installations, and other devices
referred to in subsection (a) of this section." 43 U.S.C. § 1333(e)(emphasis added).
Subsection (a) refers to "all artificial islands, and all installations and other device
permanently or temporarily attached to the seabed, which may be erected thereon for
the purpose of exploring for, developing, or producing resources therefrom, or any
such installation or other device (other than a ship or a vessel) for the purpose of
transporting such resources." 1d. § 1333(a)(1) (extending federal law to such
installations)(emphasis added). "Resources" is not defined in the OCSLA, but
"exploration," "development," and "production" are all defined in terms of "minerals."
Congress defines "minerals” as "includ[ing] oil, gas, sulphur, geopressured- -
geothermal and associated resources, and all other minerals which are authorized by
an Act of Congress to be produced from 'public lands." Id. § 1331(k),(1),(m),(q).
Thus, activities on the OCS that are unrelated to mineral extraction or for utilizing

resources from "the seabed" are simply not within the Corps' authority under the
OCSLA.

The absence of Corps jurisdiction over non-mineral activities is not surprising,
given the purpose of the OCSLA. Congress enacted the law in 1953 for the purpose
of asserting federal jurisdiction over the OCS lands and to establish a regulatory
framework for the extraction of minerals — primarily oil and gas — from those lands.
See 43 U.S.C. § 1332 (declaration of policy). The OCSLA authorizes the exploration,
development, and production of minerals from the OCS, and establishes a
comprehensive regulatory program for granting leases and collecting royalties. See
generally, 43 U.S.C. § 1331 et seq. In contrast, the OCSLA does not provide for the
development of non-extractive energy resources on the OCS. Rather, Congress has
provided for the authorization and regulation of other specific activities of this type in
separate legislation, such as the Deep Water Port Act, 33 U.S.C. § 1501 et seq., and the
Ocean Thermal Energy Conversion Act of 1980, 42 U.S.C. § 9101 et seq.
Significantly, Congress has not delegated to the Corps section 10 jurisdiction on the
OCS for these uses. Instead, under the Deep Water Port Act, the Secretary of
Transportation is only required to consult with the Department of the Army regarding
navigation issues before issuing a license for such uses. 33 U.S.C. § 1503(c)(7).

6 The territorial sea was extended to 12 nautical miles by President Reagan in 1988.
Proclamation No. 5928, 54 Fed. Reg. 777 (December 27, 1988). The Proclamation, however,
specifically declined to "extend or otherwise alter[] existing Federal or State law or any jurisdiction,
rights, legal interests, or obligations derived therefrom." Id.
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Under the Ocean Thermal Energy Conversion Act, the Administrator of the National
Oceanic and Atmospheric Administration (NOAA) must only consult with the Coast
Guard regarding navigation issues before issuing a license. 42 U.S.C. § 9111(c)(3).
Clearly, Congress in no way intended the Corps to exercise general authority over uses
of the OCS, much less any default authority over uses that Congress has not even
authorized. :

The Corps has attempted to refute this claim by arguing that the "OCSLA
confers to the MMS [Minerals Management Service] the regulatory authority to lease
oil and gas extraction rights, 43 U.S.C. §§ 1334-56, and to the Corps, under section
1333(e), the sole authority to allow and regulate all other structures on the OCS .
pursuant to Section 10." This position is asserted in the Corps' brief in the pending
data tower lawsuit. Fed. Def. Mem. at 17.7 The Corps and CWA have also argued
that the legislative history of the 1978 amendments to the OCSLA establish that the
Corps' jurisdiction in offshore waters is not limited to structures erected for the
extraction of minerals from the OCS. Fed. Def. Mem. at 13; Cape Wind Mem. at 8-9.

The Corp's position is wrong. The OCSLA expressly vests the Corps with
limited section 10 jurisdiction over only those structures on the OCS seabed "erected
thereon for the purpose of exploring for, developing, or producing resources
therefrom." 43 U.S.C.§ 1333(a)(1). The statute is clear that resources include oil, gas
and minerals. The fact that Congress has vested the Secretary of Transportation with
authority over deepwater ports and the Administrator of NOAA with authority over
ocean thermal conversion facilities directly refutes the Corps' claim that it has
authority over all other structures on the OCS. Clearly, the Corps does not have
authority over all other structures on the OCS, either under the OCSLA or any other
statute. Further more, controlling law is quite clear that the unambiguous language of
the statute controls if it is in conflict with an interpretation suggested in legislative
history or claimed by the Corps. See Connecticut Nat'l Bank v. Germain, 503 U.S.
249, 254 (1992) ("When the words of a statute are unambiguous, then, . . . 'judicial
inquiry is complete."); Ciampa v. Sec'y of Health and Human Servs., 687 F.2d 518,
525 (1* Cir. 1982) (legislative history should be used "to resolve ambiguities and not
to create them"). :

As an alternative argument, the Corps asserts that even if it is true that the
OCSLA limits the Corps' jurisdiction under section 10 to structures erected on the

7 Citations to briefs refer to the current case challenging CWA's initial industrial tower in
Nantucket Sound. Alliance to Protect Nantucket Sound v. United States Dept. of the Army, No. 02-
11749 JLT (D. Mass). :
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OCS seabed for oil and gas purposes, it is "reasonable to view a data tower erected in
large part to evaluate the feasibility of a wind energy project as serving such a
purpose.”" This is said to be so because "the Act's definition of 'minerals' does not
exclude wind resources." Id. at 16 n. 11.

This alternative argument claims that if project opponents are right about the
meaning of the OCSLA, the CWA tower is nonetheless a structure erected for the
purpose of extracting resources from the OCS because wind is a "mineral." The
OCSLA covers production of resources from the seabed and wind is not from the
seabed. Even if wind were a mineral - truly an absurd proposition — it is still not a-
resource produced from "the seabed," 43 U.S.C. § 1333(a)(1), and even if it were,
CWA would then be required to obtain authorization from the Minerals Management
Service, which CWA did not do. As a result, there is no credible basis upon which it
can be argued that the Corps has the power to grant a permit for this project.

B. Lack of Authority to Permit Use and Occupancy of Federal Lands

The fundamental, federal decision raised by CWA's data tower and wind plant
proposal is not whether to issue a permit that allows a party to construct a project
impeding navigation. This is an important issue, but not the key issue. Instead, the
fundamental inquiry is whether the federally-controlled lands and waters of Nantucket
Sound, which are held and administered in the public trust, should be used and
occupied by CWA for its private purposes. In every other context under which federal
lands and resources are to be used for energy development purposes or for private use,
it 1s the question of land use and occupancy and resource utilization that drives
decision-making and brings the relevant criteria into play. Peripheral i issues, like
navigation, are not the focal point of federal review.

Because Nantucket Sound and other offshore areas are subject to federal
control, these areas cannot simply be appropriated by private parties like CWA
without authorization to do so. Under the Constitution, only Congress can grant that
authorization. In the OCSLA, Congress declared a policy that "the Outer Continental
Shelf is a vital national resource reserve held by the Federal Government for the
public, which should be made available for expeditious and orderly development,
subject to environmental safeguards, in a manner which is consistent with the
maintenance of competition and other national needs." 43 U.S.C. § 1332 (emphasis
added). Implicit in this statement is the need for express authorization of any use of
the OCS for any purpose. Similarly, the declared intent of Congress in the Ocean
Thermal Energy Conversion Act is to "authorize and regulate the construction,
location, ownership, and operation of ocean thermal energy conversion facilities," 42
U.S.C. § 9101(a)(1) (emphasis added), and in the Deepwater Port Act, to "authorize

[39223-0001/DA030200.004] -9- 1/29/03



and regulate the location, ownership, construction, and operation of deepwater ports in
waters beyond the territorial limits of the United States." 33 U.S.C. § 1501(a)(1)
(emphasis added). Clearly, Congress considers express authorization to be a
necessary prerequisite for use of the offshore area. Indeed, any unauthorized use of
the OCS would constitute common law trespass and violation of the public trust
doctrine (discussed below). 43 U.S.C. § 1333(a)(2)(A) (extending the criminal and
civil laws of adjacent States to the OCS).

It cannot be disputed that the United States owns and controls these lands and
waters. Congress enacted the OCSLA in 1953 to achieve two overarching purposes:
(1) to extend federal jurisdiction and control over the OCS; and (ii) to establish a
framework for how that control was to be exercised. Major amendments to the
OCSLA in 1978 and 1985 upheld these objectives.

Congress asserts jurisdiction and control over the OCS in the very first
substantive provision of the Act: "[T}he subsoil and seabed of the Outer Continental
Shelf are subject to [the United States'] jurisdiction, control, and power of disposition
as provided in this Act[.]" 43 U.S.C. § 1332(1). The wording of this provision --
particularly the wording relating to the scope of the power being asserted -- is
unqualified. Federal "jurisdiction, control and power of disposition" are not limited to
any one aspect or element of the OCS. The assertion of authority is comprehensive;
there is no such thing as an activity involving the OCS that lies beyond the reach of
the federal government's authority. '

The Act's legislative history confirms the sweeping and comprehensive scope
of control over the OCS. The Conference Report states that:

the jurisdiction and control of the United States is extended to the
seabed and subsoil of the entire Outer Continental Shelf adjacent
to the shores of the United States instead of merely to the natural
resources of the subsoil and seabed as in the original House
version. ’

H.R. Conf. Rep. No. 83-1031, at 1(1953), reprinted in 1953 U.S.C.C.A.N. 2184,
2184. -

Congress thus explicitly noted that the power the United States asserts over the
OCS is absolute. The clear direction of Congress is that all uses or appropriations of
the OCS are subject to federal control. Through the OCSLA, then, Congress asserted
its power to regulate every use a party might make of the OCS, whether it be a use that
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was contemplated at the time of enactment or one that is now being considered for the
first time.

As noted above, the Department of the Interior, the agency responsible for
managing federal offshore lands and waters, accepts this conclusion. By letter of June
20, 2002 to Vice President Cheney urging the introduction of legislation that would
establish a regulatory program to govern wind energy and other uses of offshore lands
and waters, Rebecca W. Watson, Assistant Secretary of the Interior for Land and
Minerals Management states: "mechanisms do not currently exist by which an
applicant can obtain approval from the Federal Government to utilize the OCS for
non-oil and gas related activities ." See Exhibit 7. Ms. Johnnie Burton, Director of
the Minerals Management Service, reiterated these concerns when she testified on
H.R. 5156 and stated that there exists "no clear authority within the federal
government to comprehensively review, permit, and provide appropriate regulatory
oversight of such projects.” Testimony of Johnnie Burton, Director, Minerals
Management Service, U.S. Department of the Interior, to the House Subcommittee on
Energy & Mineral Resources, July 25, 2002. See Exhibit 8.

Thus, as the responsible federal agencies concede, there is no mechanism
available to authorize the central federal action required for a project like CWA's
proposed wind plant — the issuance of a right to use and occupy these federal lands
and waters. The issuance of a navigability permit under section 10 is of no legal
effect when it comes to the question of whether CWA has obtained permission to

- build this project. This private developer seeking to exploit federal natural resources

for private gain must first obtain a right to use and occupy these lands and waters, and
there is no mechanism in place to grant such a right. '

Neither CLF nor CWA point to any authority under which such use and.
occupancy can be granted. The issue of how CWA can obtain the property nghts to -
appropriate 24 square miles of the federal estate is never explained. Indeed, in an
ironic switch in roles from the position typically assumed by an environmental
organization, CLF finds itself arguing against the federal government that a more
comprehensive and detailed regulatory program is required before a development
activity can proceed. On page 4 of its November 7 letter, CLF cites to Ms. Burton's
statement that a more comprehensive program is needed to "provide adequate
regulatory oversight" for alternative energy projects. CLF responds that section 10,
combined with NEPA and State law suffice, begging the question of where the
authority comes from to grant the basic right to use and occupy federal lands and
waters and saying that less, rather than more, environmental review is acceptable
when the development activity involved is an offshore wind plants.

[39223-0001/DA030200.004] -11- : : 1/29/03



- CLF's position is problematic for broader reasons than the issue of its support
for the procedure being used to consider the CWA application. Taken at face value,
CLF's position would allow section 10 to be used for any proposed activity located on
federal offshore lands and waters not subject to an existing statute. If section 10 can
be used for a massive wind energy project, it also can be used for any other
development, including other activities that have been proposed previously, such as
large-scale aquaculture, liquefied natural gas terminals, and floating casinos.8

CWA's position is even more extreme: CWA argues that the federal
government has never established or asserted ownership over OCS lands. CWA
~ argues in its brief in the data tower case that "[t]he seabed beyond the three-mile limit
is not 'public land,' and only The Corps and Coast Guard authorization is needed for
fixed structures there." CWA Mem. at 12. CWA also states that "[t]he United States
does not claim 'title or ownership in the conventional sense' with respect to the Shelf."
Id. CWA is saying, in effect, offshore lands and waters area available on a first-come,
first-served basis to any private developer who can obtain a section 10 permit.

In taking this position, CWA grossly misrepresents the law. In fact, the very
case it relies upon, United States v. Louisiana, 339 U.S. 699 (1950) (decree at 340
U.S. 899), holds just the opposite. As decreed by the United States Supreme Court:
"The United States is now, and has been at all times pertinent hereto, possessed of
paramount rights in and full dominion and power over, the lands, the minerals, and
other things underlying the Gulf of Mexico[.]" 340 U.S. at 699.

If CWA is correct, then section 10 serves as authority for any kind of
development in offshore waters, undermining the entire premise of the extensive body
of laws governing the federal estate that such use, occupancy, and development cannot
be allowed without express authorization. Even the legitimate interest in promoting
alternative energy is not worth such a wholesale abdication of the federal interest in
OCS lands, with its attendant precedent for a host of environmentally harmful
activities. As a result, until such authority has been established by Congress, there is
no reason to invest in the review of specific permit applications.

In any event, the law is clear that CWA is wrong. The United States does
indeed possess ownership control over this land and water. United States v. Maine,

8 In the past, CLF has opposed the development of at least one such project on the grounds
that it would conflict with the federal public trust duties for offshore lands and waters. For example,
CLF filed a lawsuit challenging an aquaculture facility subject to the section 10 process based on
public trust principles. See Exhibit 9.
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420 U.S. 515 (1975) (United States is possessed of paramount rights in offshore lands
underlying the Atlantic Ocean, from three nautical miles from the coast seaward to the
edge of the Continental Shelf) citing United States v. Texas, 339 U.S. 707, 717-19
(1950) (paramount rights include both sovereignty and ownership). No agency of the
executive branch may authorize the use of federal lands without Congressional
authorization, as such power is reserved to Congress under Article IV, Section 3,
Clause 2 of the Constitution. If CWA wants to build a wind energy powerplant in
Nantucket Sound, it needs the permission of Congress, not the Corps of Engineers.

C. Granting a Section 10 Permit for the Cape Wind Project Violates
the Public Trust Doctrine

The lands, waters, resources, and even the wind that will be exploited by the
Cape Wind project are public resources. As such, these resources are held in trust by
the federal government for the general public. Under the landmark Illinois Central
case, the government "can no more abdicate its trust over property in which the whole
people are interested, like navigable waters and the soils under them, so as to leave
them entirely under the use and control of private parties . . . than it can abdicate its
police powers in the administration of government and preservation of peace." Illinois
Cent. R.R. Co. v. Illinois, 146 U.S. 387, 453 (1892). This, of course, is precisely what
the Corps has done with Cape Wind's initial wind plant tower, and is considering to do
again for the entire wind energy project.

Under the public trust doctrine, the precise uses and values intrinsic in
Nantucket Sound that are at risk from the Cape Wind project - wildlife, water quality, -
public recreation, aesthetics, and ecological integrity - are protected from government
expropriation.

The public trust doctrine therefore serves as a prohibition on action by the
Corps, or any other agency, to grant a private party like Cape Wind the right to use
and occupy the lands, waters, and resources of Nantucket Sound. In fact, the public
trust doctrine has been used to enjoin a private developer from placing shoreline fill
under a Rivers and Harbors Act section 10 permit, the same mechanism CWA is
seeking to use to take miles and miles of Nantucket Sound under its private control for
its private gain. Lake Michigan Federation v. U.S. Army Corps of Engineers, 742
F. Supp. 441, 444 (N.D. 111. 1990).

Concern over violations of the public trust doctrine by the Corps of Engineers
in this case prompted a broad-based coalition of environmental groups to submit an
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amicus curiae brief in the current lawsuit challenging the Corps' issuance of a

section 10 permit for CWA's initial tower. See Exhibit 10.9 That brief signaled the
position of these groups, representing millions of members, that the Corps cannot
violate this public trust by literally giving away Nantucket Sound and numerous other
offshore locations to private wind energy developers. Indeed, even CLF has invoked
this doctrine to sue the Corps for purposes of granting a permit to a facility it found to
be objectionable, an offshore aquaculture farm. See Exhibit 9. But CLF cannot have
it both ways, the Corps can no more use section 10 to relinquish the public rights in
New England offshore lands and waters for a "wind farm" than it can for a "fish
farm."

Concern over violation of the public trust doctrine through the permitting of
this project also has been expressed by federal agencies. As stated by the U.S. Fish
and Wildlife Service: "we are unsure if any federal agency has the authority to lease
or convey use of these lands for the development of an energy facility. That issue not
withstanding, it would be a more efficient and informative NEPA process if the o
alternatives analysis could step back and analyze the OCS lands of the New England
Coast using a variety of siting and evaluation criteria . . . . This threshold examination
would facilitate meeting the federal public trust responsibility by a public process in
which decisions about zoning and uses of the OCS are made." See Exhibit 11. The
Environmental Protection Agency expressed a similar view when it commented: "It is
our belief that the [Cape Wind] project should not proceed through the permit process
absent serious analysis of this private use of public trust resources for renewable
energy development on the OCS." See Exhibit 12.

The basis for these concerns over a violation of the federal government's public
trust duties is the absence of an adequate regulatory regime for making decisions
regarding offshore wind energy projects and other activities not authorized by statute.
It is the existence of laws such as those described above, including the OCSLA, that
confer express power to allow private uses of public trust resources. In doing so, they
ensure that the public trust is protected through the application of decisionmaking
criteria, environmental standards, competitive bidding procedures, and compensation
to the public treasury. As summarized by the coalition of environmental groups in
their amicus brief, "the prudent course of action here is to give Congress an
opportunity to debate the pros and cons of promoting additional development of the
OCS, to develop legislation that takes all these competing values into account, and to

A

% The court has not accepted amicus briefs supporting plaintiffs in that case.
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produce a blueprint for how the nation's coastal resources are to be managed in the
public interest."

D. The Existence of Land and Water Use and Occupancy Authority
Would Entail More Detailed and Comprehensive Review Than
Provided Under Section 10

CWA maintains that section 10, NEPA and State law bring into play all of the
relevant decision making considerations and, as a result, there is an adequate basis
upon which to consider this project. CLF apparently supports this view. Reference to

statutes used to authorize comparable uses of federal lands and waters demonstrate the
deficiencies in this proposition.

As an initial matter, it is clear that the Rivers and Harbors Act was not intended
to serve this purpose. Rather, the purpose of that law is to regulate obstructions to
navigation. See, e.g., Wilson v. Hudson Valley Water Company, 76 A. 560, 565
(N.Y. Ch. 1910) (explaining that "Section 10 may be searched in vain for the
discovery of any affirmative grant of right or power for the construction of any
instrumentality of commerce. The section is entirely negative and prohibitive in
character. It is intended to prevent obstruction to navigation, and that alone. ... To
say that it is authority for the prosecution of a work or works in or under any of the
navigable waters of the United States, unless those works have first been affirmatively
authorized by proper authority, either state or federal, is, in my judgment, to give the
section a meaning which is unsupported by any rule of construction known to the
law.") In fact, Congress initially enacted section 10 in 1890, see 26 Stat. 426, 454,
after the Supreme Court held that in the absence of federal legislation, the federal
government was powerless to protect the nation's navigable waters from obstruction,
including obstacles created by state-authorized projects. See Willamette Iron Bridge
Co. v. Hatch, 125 U.S. 1 (1888). This section, with minor changes, became section 10
of the 1899 Act. Two decades later, the Corps failed in an attempt to use the Act to
object to a proposed sewer in New York City, when the judge ruled that the only -
purpose of the law was regulation of obstacles to navigation. See U.S. Army Corps of
Engineers, Brief History: Environmental Activities, at http://www.hq.usace.army.mil/
history/brief3.htm.

The basis for CWA's argument that the section 10 process is adequate arises
from a single provision in the Corps' regulations: 33 C.F.R. § 320.4(a). CLF has
joined in this view. This provision calls for the application of a generalized and vague
"public interest" test. That test simply provides that, in making a section 10 decision,
enumerated factors relevant to a proposal to impede navigation must be considered,
including issues such as conservation, economics, aesthetics, fish and wildlife, historic
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produce a blueprint for how the nation's coastal resources are to be managed in the
public interest."”

D. The Existence of Land and Water Use and Occupancy Authority
Would Entail More Detailed and Comprehensive Review Than
Provided Under Section 10

CWA maintains that section 10, NEPA and State law bring into play all of the .
relevant decision making considerations and, as a result, there is an adequate basis
upon which to consider this project. CLF apparently supports this view. Reference to
statutes used to authorize comparable uses of federal lands and waters demonstrate the
deficiencies in this proposition.

As an initial matter, it is clear that the Rivers and Harbors Act was not intended
to serve this purpose. Rather, the purpose of that law is to regulate obstructions to
navigation. See, e.g., Wilson v. Hudson Valley Water Company, 76 A. 560, 565
(N.Y. Ch. 1910) (explaining that "Section 10 may be searched in vain for the
discovery of any affirmative grant of right or power for the construction of any
1nstrumenta11ty of commerce. The section is entirely negatlve and prohlbltlve n
character. It is intended to prevent obstruction to navigation, and that alone. . .. To
say that it is authority for the prosecution of a work or works in or under any of the
navigable waters of the United States, unless those works have first been affirmatively
authorized by proper authority, either state or federal, is, in my judgment, to give the
section a meaning which is unsupported by any rule of construction known to the
law.") In fact, Congress initially enacted section 10 in 1890, see 26 Stat. 426, 454,
after the Supreme Court held that in the absence of federal legislation, the federal
government was powerless to protect the nation's navigable waters from obstruction,
including obstacles created by state-authorized projects. See Willamette Iron Bridge
Co. v. Hatch, 125 U.S. 1 (1888). This section, with minor changes, became section 10
of the 1899 Act. Two decades later, the Corps failed in an attempt to use the Act to
object to a proposed sewer in New York City, when the judge ruled that the only -
purpose of the law was regulation of obstacles to navigation. See U.S. Army Corps of
Engineers, Brief History: Environmental Activities, at http://www.hq.usace.army.mil/
history/brief3.htm.

The basis for CWA's argument that the section 10 process is adequate arises
from a single provision in the Corps' regulations: 33 C.F.R. § 320.4(a). CLF has
joined in this view. This provision calls for the application of a generalized and vague
"public interest" test. That test simply provides that, in making a section 10 decision,
enumerated factors relevant to a proposal to impede navigation must be considered,
including issues such as conservation, economics, aesthetics, fish and wildlife, historic
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preservation, energy needs, etc. Based upon this generic listing of factors to be
considered, CWA argues that a sound decision will be made regarding uses of the
coastal and offshore waters for virtually any kind of project, including an
unprecedented and massive wind energy facility.

CWA's premise may be valid for run-of-the-mill projects within the ambit of
section 10, where what 1s at issue is the construction of a structure that would be
located in waters of the United States to impede navigation, such as a pier, bulkhead,
buoy, jetty or similar facility. CWA's premise is wholly inadequate for major uses of
federal land and waters for projects that will exploit natural resources for private gain.
In such a context, more detailed guidance and, as Ms. Burton has stated,
comprehensive regulatory review and oversight is called for. Attorney General Reilly
is absolutely correct on this point.

Reference need only be made to the numerous other federal programs that
provide the basis for the use and occupancy of federal lands or the extraction and use
of natural resources for an illustration of how such programs are typically structured.
In every such instance, Congress has established programs that go far beyond the kind
of review called for by the single paragraph of the Corps' regulation. All of the other
programs contain common elements missing from section 10 review. These include:
resource-specific environmental standards; enumerated criteria upon which a decision
must be made, not mere factors to be considered; standards to guide decisionmaking
on the balancing of interests in making decisions; delegation of power to the
appropriate agencies with the relevant expertise; land use authorization mechanisms;
competitive bidding procedures to attain use of federal resources; fair market value
requirements to ensure return to the government and the taxpayers for the use of
public trust resources; specification of areas to be off-limits to development; due
diligence requirements for the development and use of the resource to ensure
efficiency and public health and safety; enforcement and citizen suit provisions;
mandatory roles for state and local governments. All of these elements are missing
from section 10. The Rivers and Harbors Act was never intended to be the basis upon
which land use or energy project decisions would be made. Nor does the "public
interest” test of 33 C.F.R. § 320.4(a) provide adequate constraints for informed agency
decisionmaking. It is simply a list of issues to consider relative to the question of
whether to allow an impediment to navigation.

One of the best examples of the proper and accepted approach to authorizing
the use of federal offshore lands, waters and resources is the OCSLA. This statute is
the comprehensive source of authority for uses of offshore lands and waters. As
originally promulgated and then further developed in its 1978 amendments, the
OCSLA sought to encourage and facilitate the extraction of oil, gas, and other
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minerals from the OCS. Despite the focus on oil and gas, Congress also addressed
how the OCS was to be used generally, thereby indicating the intent to govern all uses
of the OCS, even those uses not contemplated by Congress in 1953. The OCSLA
thereby delineates a general framework to govern future policy decisions with respect
to all uses of the OCS.

In developing the OCSLA, Congress noted how important it is to establish
specific standards governing uses of these lands and waters. Recognizing the unique
nature of federal offshore areas, Congress made it clear that business as usual under
generic federal authorities such as the Rivers and Harbors Act was not enough.

To carry out this comprehensive approach to uses of offshore lands and waters,
Congress articulated guiding principles in section 1332, entitled "Congressional

Declaration of Policy." This section also establishes the form federal control over the

OCS is to take. In essence, it comprises a list of the objectives the Act is meant to
accomplish. While general in nature, collectively they serve as a set of values to guide
how the U.S. will allow the OCS to be used. They describe the values that shape the
United States' relationship to the OCS for all purposes, not just oil and gas. Under
Section 1332, the following general principles are of particular relevance.

Environmental Safeguards. Subsection 1332(3) states that the OCS is a "vital
national resource held by the Federal Government for the public" whose development
should be subject to "environmental safeguards, in.a manner which is consistent with
the maintenance of competition and other national needs." Obviously, the Rivers and
Harbors Act was not considered to be sufficient, or such a provision would not have
been necessary. 43 U.S.C. § 1332(3). Subsection 1332(3) therefore provides that any
use to which the OCS might be put needs to conform to a certain level of
environmental safeguards.

Fair Market Value. Subsection 1332(3) also requires that any program
providing for development of the OCS be in the public interest, and be consistent with
principles of competition and other national needs. Id. § 1332(3). At the very least,
that would require that the United States to receive fair market value for any private
use of its property. The importance of such a requirement is apparent in the offshore
wind energy context, where large amounts of federal land are now subject to private
claims under section 10. Clearly, the United States is foregoing considerable revenue
by allowing these lands to be used without compensation.

State and Local Government Involvement. Subsection 1332(4) insists that
States receive sufficient assistance in dealing with any adverse consequences that may
result from a given use of the OCS. Id. § 1332(4). Further, subsection 1332(5)
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requires that "the rights and responsibilities of all States and, where appropriate, local
. governments, to protect their marine, human, and coastal environments . . . should be
considered and recognized." Id. § 1332(5). These two subsections insist that any
federal policy with respect to the OCS take the interests of state and local
governments into account, thereby insuring that such policy will not be made in
isolation. They therefore stand for the general proposition that federal OCS policy
must be cognizant of the interests of affected state and local governments.

The fact that the rights of states and local governments are not being
adequately protected under section 10 is very apparent by the record in this case.
Attorney General Reilly has objected on this basis, joined by the chief legal officer for
New Hampshire. In addition, the Towns of Barnstable and Yarmouth sought to
participate in the pending lawsuit on the grounds that local government interests are
not adequately addressed by the Corps under section 10. See Exhibits 13, 14.

These are the key elements of the Act's blueprint for OCS use. They do not
articulate every detail; rather, they define the space within which the details must fit.
They insist that however the federal government chooses to develop the OCS, the
applicable policies and programs must be consistent with these principles.

The general and categorical character of the standards in section 1332 is
emphasized in the legislative history. In a section headed "Purposes of the
Legislation,” the House Report states that:

" Congress has a special constitutional responsibility to make all
needful rules and regulations respecting the territory or other
property belonging to the United States. .. . The [OCSLA] is
essentially a carte blanche delegation of authority to the Secretary
of the Interior. The increased importance of OCS resources, the
increased consideration of environmental and onshore impacts
and emphasis on comprehensive land use planning, require that
Congress detail standards and criteria for the Secretary to follow
in the exercise of his authority. '

H.R. Rep. No. 95-590, at 54 (1977), reprinted in 1978 U.S.C.C.A.N. 1450, 1461
(emphasis added). This passage acknowledges that the Act makes the OCS a
"property" of the United States. It goes on to suggest that insofar as the OCS is such a
property, Congress has a constitutional obligation under the Property Clause, U.S.
Const., art. IV, § 3, cl. 2, to make "all needful Rules and Regulations" to govern it.
The passage then suggests that Congress understands itself to be fulfilling that
obligation by setting out certain general "standards and criteria." To the extent that
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the Cape Wind project is a use of the OCS, the Property Clause requires that the
standards in section 1332 apply to it. Section 10 of the antiquated 1899 Rivers and
Harbors Act is no substitute for this comprehensive and contemporary approach to
managing offshore lands.

Another passage in the 1977 House Report makes the same point even more
explicitly:

In addition, policy statements are included to make it clear that in
administering not only the Outer Continental Shelf Lands Act,
but any other act applicable, directly or indirectly to activities on
the [OCS], responsible Federal officials must insure that
activities in the shelf are undertaken in an orderly fashion . . . so
as to safeguard the environment . . . and take into account
impacts on affected States and local areas.

Id. at 127. The passage states unambiguously that these principles are meant to
govern any and all activities involving the OCS. It leaves no doubt that the Act
establishes a form of federal stewardship over the OCS to be shaped by those
principles. This has been the intent of Congress for the past 50 years.

Having stated these general principles applicable to all uses of the OCS,
Congress went on to create a specific program for oil and gas. That program consisted
of detailed requirements found nowhere in the 1899 law that is argued by CWA to
suffice for offshore wind energy plants. In addition, pursuant to these standards, the
Department of the Interior has developed extensive, highly detailed implementing ~
regulations.

In the OCSLA itself, Congresé dictated the basic framework for allowing uses
of offshore areas for oil and gas. The central elements of this program are:

° Delegation of responsibility for the program to the Secretary of the
Interior. 42 U.S.C. § 1344(a).

° Publication of a five-year schedule of proposed lease sales indicating the
size, timing and location of leasing activity. Id.

° Assurance of receipt of fair market value for lands leased and rights
conveyed by the federal government. Id. at § 1344(a)(4).

. Provision for appropriations and staff necessary to: obtain resource
information; analyze and interpret exploratory data; conduct
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environmental studies; supervise operations to ensure due diligence in
exploration and development of lease areas. Id. at § 1344(b).

° Annual review of the leasing program. Id. at § 1344(e).

° Implementation of procedural regulations for program management,
including: receipt and consideration of nominations for any area to be
offered for lease or to be excluded from leasing; public notice of and
participation in development of leasing programs; review by state and
local governments that may be impacted by proposed leasing; and

consideration of coastal zone management program in the affected state.

Id. at § 1344(f).

In addition to these statutory requirements, the Department of the Interior
OCSLA regulations, which account for almost 300 pages in the Code of Federal
Regulations, provide additional detail and requirements on how to make leasing and
permitting decisions and how to ensure environmental protection. For example, the
regulations specify performance standards, lease requirements, and reporting
requirements, and provide for disqualification, special approvals, rights-of-way and
easements, suspensions, extensions, and cancellations of leases for oil and gas
operations. See generally, 30 C.F.R. Part 250. The regulations also detail
requirements for exploration, development, and production plans, pollution prevention
and control, safety systems, and safety training. See id. Other regulations govern
exploration and prospecting, oil spill response and financial responsibility
requirements, and operations for minerals other than oil and gas. - See generally, 30
C.F.R. Parts 251 — 282. Procedures for the administration-of offshore leasing
programs are especially detailed, including requirements for the participation of
affected States, local governments, and other interested parties, the special
consideration of areas of concern, a competitive bidding process, and environmental
studies. See generally, 30 C.F.R. Part 256.

When this highly specific and detailed authority is compared to the simplistic
and generalized paragraph from the Corps' regulation that CWA relies upon, it
becomes abundantly clear how deficient the current regulatory program is to allow the
use of offshore lands and waters for massive wind energy plants like Cape Wind's.
While it may not be necessary to have a regulatory program for wind energy in place
as highly detailed as that for oil and gas, it cannot reasonably be argued that such
significant activities can be allowed merely under a vague public interest principle
guided by no standards of decision making, no articulated balancing test, and no
established environmental safeguards and criteria.
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To the extent, therefore, that the OCSLA does not currently address a specific
potential use of the OCS or its resources, the following steps must be satisfied as a
threshold matter: (1) Congress must authorize the use of the OCS for such purpose;
(2) Congress must delegate responsibility to implement and oversee a program for

such purpose; and (3) the agency in the executive branch to which the responsibility is
delegated must implement such a program.

Reference to other laws concerning the use of federal lands and resources
further highlights how inadequate the Rivers and Harbors Act section 10 approach is.
In the onshore context, one of the principle sources of authority for authorizing the use
of public lands for mineral extraction and other uses is the Federal Land Management
and Policy Act (FLPMA). 43 U.S.C. § 1701 et seq. Like the OCSLA, this law
establishes extensive requirements for authorization of use of public lands (id.

§§ 1732(b), 1761(a)), delegation of authority to the federal agencies with appropriate
expertise (id. § 1712(a), (b)), detailed requirements for land use decisionmaking (id.
§ 1712), special protection for specific areas (id. §§ 1711(a). 1712(c)(3)), and
requirements for payment to the federal government (id. §§ 1734, 1751, 1764(g)).

The same principles can be found for the development of coal resources for
energy-related purposes. Under the Surface Mining Control and Reclamation Act, 30
U.S.C. § 1201 et seq., again a detailed and comprehensive program exists to define
environmental standards (id. §§ 1265, 1251), designate areas not subject to

development (id. §§ 1272, 1281), and create a role for the’ states (id. §§ 1252(a) 1253,
1272(a)).

Similar concepts and requirements are recognized in the alternative energy
context. Under the Geothermal Steam Act, 30 U.S.C. § 1001 et seq., Congress sought
to promote the use of this form of renewable, alternative energy. Despite the goal of
promoting alternative energy, Congress still saw the need to establish a
comprehensive program that addresses the same considerations implicit in the
OCSLA. In the Geothermal Steam Act, Congress created a mechanism for
authorizing the use and occupancy of federal lands (id. § 1002), payments to the
United States (id. §§ 1003, 1004), areas off-limits to development (id. § 1014(c)), and
delegation to the appropriate agency with substantive expertise (id. § 1002). The fact
that this program has been successfully implemented without needlessly burdening the
development of this alternative source of energy is proof that this same approach can
be used for offshore wind energy plants.

These principles are also embodied in statutes governing the use of other
renewable resources, such as the Federal Power Act, 16 U.S.C. § 791a et seq., which
governs hydroelectric power. The Federal Power Act authorizes the Federal Energy
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Regulatory Commission (FERC) to issue licenses for the use and occupancy of waters
and lands subject to United States control and jurisdiction and for the development of
hydroelectric power. Id. § 797(e). Licenses are subject to express environmental
criteria. Id. §§ 797(e), 803(j). Licensees must pay annual charges to compensate the
United States for, among other things, the use, occupancy, and enjoyment of
government lands. Id. § 803(e)(1). States and local governments are afforded special:
consideration in the licensing process. Id. § 797(f), 800(a), 818, 823a(c). States are
also entitled to 37.5% of all revenues deriving from projects within their boundaries.
Id. § 810(a).

In the context of the marine environment, the same principles are found in _
other laws. The Ocean Thermal Energy Conversion Act, 42 U.S.C. § 9101 et seq., for
example, establishes the rules that govern the use of the U.S. owned waters for
thermal energy facilities.. This law establishes a licensing system for the location of .
those facilities (id. § 9111, and other sections), and requires the involvement of other
agencies with relevant expertise (id. § 9111(c)). It contains specific decisionmaking
criteria (id. § 9111) and environmental safeguards (id. §§ 9117, 9118). This law also
delineates the specific role for coastal states (id. § 9115).

The Deepwater Port Act follows the same approach. 33 U.S.C. § 1501 et seq.

Licenses are required to locate such ports. Id. § 1503. Authority to license these ports

is vested in the Secretary of Transportation. Id. Decisionmaking and environmental
review criteria apply. Id. §§ 1505, 1506, 1509. The role of coastal states is provided
for. Id. § 1508.

Laws dealing with other uses of marine resources, besides land and water,
apply similar principles. For example, the Fishery Conservation and Management
Act, 16 U.S.C. § 1801 et seq., governing the use of public trust fishery resources of
United States marine waters, recognizes the need for a comprehensive approach.
National standards governing all uses of fishing resources are set forth. Id. § 1851.
The mechanism for authorizing private parties to take fish through comprehensive
plans that often require specific permits is set forth. Id. §§ 1852, 1853. A role is
defined for the states. Id. § 1852. Special protection and jurisdiction is provided to
specific areas. Id. § 1855(b). In particular, Nantucket Sound is recognized as unique,
due to its geographic configuration, and as a result, the Act vested Massachusetts with
jurisdiction over the entire Sound. Id. § 1856(a)(2)(B).

Numerous other examples could be cited from federal law. It is fair to say that
it is impossible to find under the panoply of federal environmental and natural
resources law any program comparable to what is being advocated by CWA — a way
to allow a private party to use and occupy federal property for private purposes on a

[39223-0001/DA030200.004] -22- 1/29/03

_ _ _ )



P

. PR SRS EREPRETEY e

23 PRSP . . - . PR PY RN, e ~ .

TERRTY

DRCRER

N

sy

massive scale to develop and produce energy from a public resource at no charge, with
no express authorization to do so, and on the basis of a permit governed only by vague
and general standards established by an agency lacking the relevant expertise. As
much as alternative forms of energy deserve to be promoted, the deficiencies under
the approach supported by the proponents of offshore wind power plants are far too
significant to accept. The CWA approach to permitting essentially amounts to a scam
being run on the public interest, and it must be brought to an immediate end so a
comprehensive, fair, and effective program can be established to evaluate and manage
these proposed uses of the offshore environment.

E. The Corps of Engineers Lacks the Expertise to Make the Required
Decisions '

The Cape Wind Project is a private energy project. It is an energy project
proposed for offshore waters. It is to be located on federal land. It raises questions
about the valuation of, and fair market return for, the use of public trust resources. It
will require a balancing of energy benefits against unique environmental impacts on
fish, birds, marine mammals, and aesthetic values. It will have serious adverse effects
on historic preservation resources. Navigation is an important issue, but it is not what
the Cape Wind project is all about.

In every one of these areas of interest, the Corps is not the federal agency that
has the appropriate expertise or the resources to make the relevant decisions. Energy
projects should be considered by agencies such as the Department of Energy, the
Federal Energy Regulatory Commission, and the Minerals Management Service. Uses
of offshore lands and waters should be considered by the National Oceanic and
Atmospheric Administration and the Minerals Management Service. Decisions on
valuation and fair market return also fall under the ambit of those agencies. Decisions
regarding birds and living marine resources should be made by the U.S. Fish and
Wildlife Service and the National Marine Fisheries Service. Historic resource impacts
must be adjudged in consultation with the Advisory Council on Historic Preservation
and in coordination with state historic preservation officers (a procedure, as discussed

below, that the Corps says does not even apply to its section 10 permits in offshore
waters).

The Corps of Engineers is not equipped to make any of these judgments with
the requisite degree of expertise. This is clear from the Corps' mission statement and
description of purpose. The Corps' role is to plan, design, build and operate water
resources and other civil works projects; to design and manage the construction of
military facilities for the Army and Air Force; and to provide design and construction
management support for other Defense and federal agencies. U.S. Army Corps of
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Engineers, Who We Are: OQur Mission, at http://www.usace.army.mil/who.
html#Mission. The Corps is not equipped to determine how and under what
circumstances public resources will be available for private exploitation. The issue
properly within the Corps' expertise, impacts to navigation, is not the driving force for
this project. Indeed, the Corps has expressed the view to the Alliance that it is not the
agency that should have the lead on wind energy project development. Congress
apparently agrees, as H.R. 5156, the bill introduced last year to create a program for
offshore developments of this nature, would vest this responsibility in the Secretary of
the Intenior.

In addition to lacking the requisite expertise, the Corps does not have the
resources to review this sudden proliferation of huge offshore wind projects. The
complexity, controversy, and novel nature of these projects would be a challenge for
any agency. This is especially true for the Corps, which has a tremendous existing
regulatory burden for projects that properly belong under its area of expertise and
jurisdiction. As a result, there is a serious risk that these projects, especially the
forerunning and most damaging of all -- the Cape Wind project -- will not receive
adequate review.10 ' :

F. The Section 10 Process Being Conducted By the Corps Has
Numerous Deficiencies

Even if the Rivers and Harbors Act were the appropriate vehicle for a decision

regarding the development of a major energy project on federal offshore lands, the
manner in which this authority is being exercised by the Corps is seriously deficient
and inadequate for a project of this nature. Some of the major deficiencies with the
Corps' review are as follows.

1. Improper Scope

CWA entered the review of this application seeking to define the scope of .
review in a manner that would increase the probability of a favorable decision. It
sought to do this by arguing for a narrow scope, a definition of project need that it
could easily meet, and a limited set of alternatives. So far, the Corps has conceded
major issues that favor CWA in this regard.

10 This problem has already been manifested by the Corps' NEPA process for the Cape Wind
project, as described in the following section.
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Development of the alternative analysis has been a matter of considerable
concern. The criteria that the Corps have established as "fatal criteria,"” where if
present effectively rule out an alternative as a viable one, have been tailored to find
that only the CWA's proposed action acceptable. For example, use of the wind power
class mapped at 4 or better eliminated almost all land in Massachusetts. Similarly, the
"available area" criteria eliminate a number of alternatives, including all but the
largest sites. Moreover, CWA so narrowly defined the term "commercial scale
renewable energy facility" as to imply only a certain size power plant is subject to
review, namely the kind of project CWA proposes for Horseshoe Shoals. Defining
the scope of alternatives 1s an integral part of an EIS. By allowing CWA to participate
actively in this aspect of the EIS, the Corps has made it possible for the project
applicant to "stack the deck" against viable alternatives and prevent the rlgorous and
objective analysis required under federal law. ’

2.  Improper Role for CWA and Its Consultant

Guidance established by the CEQ makes it clear that project applicants and
their consultants who are serving in a role of promoting a project must be kept at
arms-length in the preparation of an EIS. Applicants and their consultants are allowed
to provide information, but they are not supposed to participate in decisionmaking or
play a role in the drafting of an EIS. This is because an EIS is supposed to be
objective and disinterested. The document is to be the product of the federal lead and
cooperating agencies, not the applicant. The reason for this is obvious: there is far
too much room for conflict of interest and bias if the apphcant or its consultant/prOJect
proponent have the lead role.

CEQ has identiﬁed procedures for selecting an EIS consultant. The applicant
1s to provide a list of qualified consultants. These consultants must be shown to have
no interest in the project. From that list, all of the cooperating agencies are to consult
among themselves and select the most qualified consultant. The applicant then has the
responsibility for retaining that consultant to prepare the EIS, but still must maintain a
proper distance. CEQ Forty Most Asked Questions, 46 Fed. Reg. 18026, #26 (Mar.
23,1981); 40 C.F.R. § 1506.5(c).

In other cases, the Corps has followed these requirements rigorously. The
Alliance has submitted to the record, for example, an MOA entered into between the
Corps and another applicant for a major offshore energy facility at the outset of an EIS
where these principles were closely followed. Indeed, recognizing the complexity of
that project, the Corps set forth specific requirements regarding disclosure of the
relationship between the proposed EIS consultants and the applicant, requiring a
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"firewall" between the EIS contractor and the applicant, and carefully separating the
applicant from EIS team deliberations. :

In the case of the Cape Wind project, these procedures have not been followed.
In fact, the Corps has allowed CWA and its project proponent consultant,
Environmental Science Services, Inc., (ESS) to play such a pervasive role in the
process that the decisionmaking process and NEPA review have already been
irreparably tainted.

CWA has selected ESS to prepare the EIS. Based on the information available
to the Alliance, CWA never submitted the list of possible EIS contractors. Nor does it
appear that the cooperating agencies (there are 13 such agencies) played any role in
the selection of ESS. No conflict of interest statements was submitted for ESS until
September 18, 2002, long after the NEPA process had started and ESS had been
assigned the role of EIS contractor. In fact, it appears that ESS was asked to submit a
perfunctory disclosure statement (one that falls far short of what has been required
previously by the Corps) only after the Alliance began to express concerns about the
role of CWA and its consultant.

~ These problems are compounded by ESS' close relationship to CWA and its
open advocacy of the project. ESS has a long-established relationship with _
Mr. Gordon of CWA, having worked for him previously with his company EMI. In
addition, ESS is the consultant responsible for preparing CWA's project proposal to
the Corps. ESS is, in fact, an advocate for the project, not a disinterested and '
objective compiler of information and presenter of environmental analysis. ESS' bias
is apparent from the very permit application it submitted on behalf of CWA, where the
consultant states that the best alternative had already been identified, and the project
itself was described as "exciting." While these may be the kind of assertions to be
expected from a project proponent, they are inappropriate comments to be made by the
consultant responsible for the EIS These statements reveal ESS' predisposition to
CWA's desired outcome.

In addition, CWA and ESS have been allowed to play an improper role in EIS
meetings. The information available to the Alliance indicates that either CWA or
ESS, and often both, have participated in cooperating agency NEPA meetings and that
their role has gone beyond providing information, but has instead amounted to
advocacy for desired results.

The Alliance has recently documented these concerns for a second time to the
Corps. The Alliance is requesting that the NEPA review be suspended until these
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problems are resolved. As noted in the Alliance's correspondence to the Corps,
cooperating agencies have expressed similar concerns.

The responses provided to date to the Alliance's concerns have not addressed
this problem. The Corps has asserted that the EIS is also to serve as an EIR under
Massachusetts law, which provides that the applicant should be responsible for its
preparation. This is no reason to give ESS and CWA the role they have been
assigned. The procedures described above would allow the Corps to select an
independent, objective EIS contractor, but still have CWA be responsible under
Massachusetts law. The Corps is bound by federal law. If it is for some reason
required under State law that ESS prepare the EIR, federal law requires the Corps to
select a different contractor to prepare a separate EIS.

The Corps also has stated that it has hired a different contractor to undertake a
separate review of the EIS and comments. This review cannot cure the far-reaching
problems caused by using the project proponent consultant to prepare the EIS. In fact
the Corps has allocated less than $25,000 for this outside review, which does not even
appear to be directed at the preparation of the draft EIS but instead to focus on
comments received. Such a measure would not be necessary if an objective EIS
contractor had been selected.

These are serious deficiencies for a project as controversial and strongly
opposed as this one. The Corps should be relying on the most rigorous of procedures
to ensure objectivity. By allowing CWA and ESS to play such a pervasive and

improper role, the integrity and legality of the demsmn process has been seriously
undermined.

3. Failure to Conduct Required Bird Studies

One of the most serious environmental consequences of this project is the
devastating impact it will have on birds, many of which are protected under the

Endangered Species Act, the Migratory Bird Treaty Act, and the Mlgratory Bird
Executive Order.

To date, the Corps has received clear and unequivocal recommendations that
three years of studies are necessary before adequate review of bird impacts can occur.
These recommendations have been provided by both the Massachusetts Audubon
Society and the U.S. Fish and Wildlife Service. Unfortunately, the Corps has not
accepted these recommendations. Instead, CWA and the Corps are proceeding ahead
with the NEPA review on an aggressive schedule that favors the applicant's desires.
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This process should be stopped now to allow these studies to be conducted and the
necessary data collected.

4. Failure to Consider Cumulative Effects and Look At the "Big
Picture” of Offshore Wind Energy Plant Development

As discussed previously, a common feature of regulatory programs designed to
address activities in the marine environment or making use of federal lands for
development activities is the consideration of programmatic impacts and alternatives.
These programs begin by looking at the "big picture," on a regional or even national -
basis. Such an approach is necessary to ensure that any development which may be
approved is first subject to long-term planning to rule out certain areas from
development and to ensure that a coordinated plan has first been established.

Such an approach is particularly important for offshore wind energy projects.
As the "land rush" for section 10 permits over the last year demonstrates, developers
are proceeding at break-neck pace to lock-up sites for wind energy plants. See
Exhibit 2. The Corps is simply processing these requests on individual permit basis.
For example, a site off the coast of Virginia in a highly sensitive area is being
reviewed by the Norfolk District, with no apparent coordination with the New
England District. In fact, the Norfolk District has/indicated that it would not even
prepare an EIS on that project. Another project southeast of Nantucket is apparently
being processed separately by the New England District. There is no plan the Alliance
is aware of to consider in any comprehensive or cumulative way these projects or the
two dozen or so projects proposed between Massachusetts and Virginia.

This is more than a deficiency inherent in section 10 and the result of the
absence of an adequate regulatory program. It also is a consequence of a deficiency in
the NEPA process for the Cape Wind project. Simply put, the Corps is conducting far
too narrow a review. It is limiting the scope to alternative energy projects in New"
England, even though the Atlantic coast stretching to Virginia has been subject to
numerous proposals and the resultant electricity that would be produced can readily be
sent throughout the region. In addition, there is no indication that the Corps will
consider the cumulative effects of these numerous projects, even though there are
numerous species of birds, fish, turtles, and marine mammals migrate through this
region and could be confronted with a gauntlet of massive offshore wind plants.

These are problems that would be solved under a comprehensive regulatory
program. It is doubtful that the minimal procedures under section 10 could ever
produce the necessary review. Certainly, as currently conducted, the review of the -
Cape Wind project fails to provide the necessary review and analysis.
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G. The Corps Has Failed To Accord Nantucket Sound the Status of a
Marine Protected Area

Nantucket Sound qualifies as a "marine protected area" (MPA) under
Executive Order 13158. Section 2 defines an MPA as "any area of the marine
environment that has been reserved by Federal, State, territorial, tribal, or local laws or
regulations to provide lasting protection for part or all of the natural and cultural
resources therein." Nantucket Sound qualifies because it is within the Cape and
Islands Ocean Sanctuary (CIOS) established under the Massachusetts Ocean
Sanctuaries Act (MOSA).!! ’

This status as a MPA has important regulatory consequences. Under the
Executive Order, all federal agencies "whose actions affect the natural or cultural
resources that are protected by an MPA shall identify such actions. To the extent
permitted by law and to the maximum extent practicable, each Federal agency, in
taking such actions, shall avoid harm to the natural and cultural resources that are
protected by an MPA." 65 Fed. Reg. 34909 (May 31, 2000).

In the case of Nantucket Sound, this mandate should mean that the Cape Wind
project application would be denied. There is no way that a massive wind energy
plant can be squared with MOSA or the purposes of the CIOS. '

11 Nantucket Sound qualifies as a marine protected area under Executive Order 13158
pursuant to its protected status under state law. The Commonwealth of Massachusetts designated -
Nantucket Sound as part of the "Cape and Islands Ocean Sanctuary," which includes Nantucket
Sound, the Cape and Islands Sanctuary includes Vineyard Sound, Buzzards Bay, the Cape Cod
Canal, Pleasant Bay, and portions of the Atlantic Ocean. M.G.L. c. 132A § 13(c). Section.14 of the
Act provides, "[a]ll ocean sanctuaries described in section thirteen shall be under the care, oversight
and control of the department [of environmental management] and shall be protected from any
exploitation, development, or activity that would significantly alter or otherwise endanger the
ecology or the appearance of the ocean, the seabed, or subsoil thereof, or the Cape Cod National
Seashore." Thus, the Commonwealth of Massachusetts has legislatively granted long-term protection
for the natural and cultural resources in Nantucket Sound within the meaning of Executive Order
13158.

Although CWA seeks to develop federally-owned lands and waters of Nantucket Sound,
pursuant to the Magnuson Stevens Fishery Act, 16 U.S.C. § 1856(a)(2)(B), the Commonwealth of
Massachusetts enjoys regulatory jurisdiction over the fishery resources of the entire Sound. As long
as MOSA-restrictions are reasonably related to the protection of the Sound's biological resources,
MOSA policies and prohibitions are applicable to all waters of Nantucket Sound.
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The MOSA protects the CIOS from "any exploitation, development, or activity
that would significantly alter or otherwise endanger the ecology or the appearance of
the ocean, the seabed, or subsoil thereof." M.G.L. c. 132A § 14. Prohibited activities
within the CIOS include "the building of any structure on the seabed or under the
subsoil; [and] the construction or operation of offshore or floating electric generating
stations." Id. § 15. Although the MOSA provides some exceptions to this flat

_prohibition on the development of the CIOS, the type of development CWA proposes
would completely negate the purposes of the MOSA. The appearance and ecology of
the CIOS will be utterly destroyed by CWA's proposed power plants. There is simply
no way to reconcile the goal of preserving the national treasure of the CIOS and the
development CWA proposes.

‘"The Alliance has submitted two detailed letters to the affected federal agencies
describing the protected status of Nantucket Sound. The Corps' only response to date
has been that this issue will be addressed in due course. The Department of the
Interior has simply stated that no formal determination on the status of Nantucket
Sound has been made to date. The National Oceanic and Atmospheric
Administration, which manages the MPA Center, has not addressed the issue.

As a result, in what is perhaps the first and most important test of the MPA
Executive Order, the responsible federal agencies are taking a pass, and Nantucket
Sound is being deprived the protection it deserves under federal and state law.

H. NEPA and Other Procedural Laws Do Not Compensate for What Is
Missing _

CWA, supported by CLF, argues that adequate review is occurring because
NEPA and other procedural laws like the Endangered Species Act and Coastal Zone
Management Act (CZMA) apply. As discussed above, what is missing from the
review of offshore wind energy projects -- principles of decisionmaking, standards of
compliance, land use decisionmaking, etc. addréssin_g this specific activity -- are not
supplied by these laws. NEPA and the other reviews apply to all federal decisions
with environmental impacts. They do nothing to bring special treatment or
consideration to the Cape Wind project or other facilities. This is standard procedure
for any federal action. Decisions under the OCSLA and other laws referenced above
are all subject to these reviews as well, but still apply extensive additional procedures
and requirements to protect the public interest. Furthermore, these procedures are not
being properly applied in this case. The result is that the Cape Wind project and other
offshore wind energy projects are escaping with inadequate review. Indeed, it could
be argued that laws like the CZMA should be strengthened to give states a stronger
role.
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L. The Corps Has Refused to Apply the National Historic Preservation
Act

CWA and the few groups that have supported the section 10 process as legally
sufficient assert that all of the relevant procedures are being complied with and no
impacts will be overlooked. This position either ignores the Corps' position regarding
applicability of the National Historic Preservation Act (NHPA) or demonstrates
indifference to the significant historic preservation impacts that will occur if the
project is built. '

The Cape Wind project will mar one of the most prized and pristine viewsheds
in the United States. It will turn a remarkable natural setting, which is part of the
historic integrity of numerous structures and communities on the Cape and two

Islands, into an industrial park. In doing so, it will adversely affect numerous sites
protected under the NHPA.12

The Corps, however, takes the position that the NHPA does not even apply. In
its Environmental Assessment for the data tower permit, the Corps stated that "[a]s the
site is located on the Outer Continental Shelf, the National Historic Preservation Act
does not apply to the tower site." The Alliance has objected to this position, but the
Corps has given no indication that it will accord these historic resources the protection
they deserve or comply with the NHPA.!3 The review procedure for this project
therefore omits one of the most important laws that provides important protection to
the Nantucket Sound region.

12 There are almost 200 listings on the National Register of Historic Places from Barnstable
(Cape Cod), Dukes (Martha's Vineyard), and Nantucket counties, including 37 historic districts. The
entire island of Nantucket has been designated a National Historic Landmark.

13 The Corps is giving superficial treatment to historic resource impacts under its generalized
public interest test. This is no substitute for NHPA compliance. The formal historic preservation
review process under section 106 of NHPA is detailed in 36 C.F.R. Part 800. This process includes
requirements to identify consulting parties, including local governments, and invite them to
participate in the review process, to consider all requests to participate as consulting parties, to notify
all consulting parties of determinations made as to the effects of the proposed actions, to provide
relevant documentation, to engage in further consultation with consulting parties who may disagree
with determinations of no adverse effects, and, under some circumstances, to involve the Advisory
Council for Historic Preservation in the review process. See generally, 26 C.F.R. Part 800.
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J. State Review Procedures Are Not Adequate

CWA and the few groups supportive of the existing review process also claim
that an added layer of protection is provided under Massachusetts law. In fact, CWA
has been doing everything it can to limit the applicability of State review procedures.

CWA has taken all of the following\ positions to limit State review:

. CWA argues that the State has no jurisdiction over the location in the
Sound where the project will be built, even though the FCMA clearly
confers such jurisdiction, 16 U.S.C. § 1856(a)(2)(B);

. CWA argues that, under the EFSB review, only the cable can be
- considered, and that the related and cumulatlve effects of the project.
should be ignored;

. CWA asserts that MOSA does not apply to the wind plant, thereby
seeking to render inapplicable that law's protection of the scenic and
ecologlcal values of the Sound; and

. CWA asserts that the state fisheries regulations and permitting
requirements do not apply to the review of the data tower or the wind
plant, despite the Commonwealth's jurisdiction over Nantucket Sounds'
fishery resources.

The State's principal elected officials, Governor Romney and Attorney General
Reilly, have expressed their concerns over this project. The Alliance is grateful for
their support. Still, the Commonwealth itself has not sorted out all the various
jurisdictional and procedural issues associated with the CWA proposal. For example,
the Commonwealth has jurisdiction over the fishery resources of Nantucket Sound.
16 U.S.C. § 1856(a)(2)(B); M.G.L. c.130, § 1. Massachusetts fishery regulations
require that any occupation of the tide waters within the fisheries jurisdiction of the
Commonwealth is subject to the permitting provisions of Chapter 130. M.G.L. ¢.130,
§ 16. To begin the work on the data tower, therefore, CWA was required under state
law to obtain a Chapter 130 license. Id. This same licensing requirement applies to
the wind energy plant as well. Unfortunately, the relevant state agencies have not
fully resolved the jurisdictional aspects of these regulations and their applicability to
CWA's proposed work. These are issues that should have been fully resolved before
the processing of the application was undertaken by the Corps. For this reason as
well, the Cape Wind project review is proceeding in an ill-considered setting, under a
hasty in a premature review that is placing Nantucket Sound at risk, requiring the
wasteful investment of resources and causing unnecessary conflict and controversy.
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III. PROPOSAL FOR A COMPREHENSIVE
REGULATORY PROGRAM

The preceding discussion demonstrates the many serious deficiencies in the
procedure currently being used to review CWA's application. Despite these
deficiencies, the Alliance supports the expeditious development of offshore wind
energy projects, if properly located and subjected to rigorous and comprehensive
review. The disputes and controversy engendered by the Cape Wind project have
actually slowed down the reasoned evaluation of offshore wind projects. Therefore,
in the interest of promoting reasonable development of offshore wind projects and the
establishment of an adequate regulatory program, the Alliance has developed
principles to govern such a process. These principles should be reflected in a
comprehensive federal program to guide future decisions on offshore wind energy
projects. o

1) Specific Congressional Direction and Standards for the Program —
Because of the importance of establishing a comprehensive program for encouraging
new uses in federal offshore waters, while setting standards for such activities and
ensuring a fair return for such uses, Congress must exercise its responsibility to
specify program elements and standards. These agencies with the relevant expertise
on energy, public lands, and the marine environment must be delegated this power.
Certain elements of the program, such as reliance on competitive bidding and the need
for comprehensive planning to balance development against other resource values,
deserve detailed authorization from Congress. The program authorization should not
be so general that it leaves the substance of such an offshore program to the
preferences of the policy leadership of departments, which will change over time.

2) Moratorium. No permits should be issued under the Rivers and Harbors
Act or any other law for such projects until a new federal program is in place. The
Cape Wind project private developer, for example, already has received such a permit
for its initial wind energy project tower and has built it without obtaining any property
right to do so. This facility is therefore trespassing on federal lands held in the public
trust and occupying this land and water without making any payment to the United .
States to reimburse the taxpayer. As this action demonstrates, developers are not
waiting for an adequate federal regulatory system to be developed; they are
proceeding merely on the basis of a navigability permit. As a result, no permits
should be issued, and a moratorium should be put in place. This should be
accomplished administratively as well, in advance of a new law, so no implication is
created that the section 10 permit, or its process, creates any rights under the new law.
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3) Pilot Projects. Without question, alternative energy needs to be
promoted. In the marine environment, however, there is little experience to draw
upon to assess the feasibility or impacts of large-scale wind energy project
development. Thus, while a comprehensive long-term program is implemented,
progress also should be made on assessing the feasibility of offshore wind energy
projects and refining the technology through the development of one or more pilot
projects. Such projects could be undertaken by the private sector, subject to federal
oversight, in a properly-sited location that avoids the impacts and strong public
- opposition of a project like Cape Wind in Nantucket Sound.

4) Lead Federal Agency. The use of coastal and offshore areas for these
activities cuts across the areas of expertise and traditional jurisdiction of numerous
federal agencies. Of these several agencies, it is clear that the Corps of Engineers is
one of the least well-suited for making decisions regarding the use of offshore
resources for energy purposes.

The Corps lacks the expertise or authority to assess the feasibility of energy
projects, to determine appropriate uses of federal offshore lands and waters, and to
assess adverse impacts on the marine environment. Indeed, under the OCSLA, the
Corps lacks jurisdiction over offshore areas. Any new federal program will need to be
vested in the proper agency or agencies. Decisions regarding authorization of plans
for site-specific development and related activities should be made by the National
Oceanic and Atmospheric Administration, and a stronger role should be established
for states. The establishment of a leasing program and determination and collection of
royalties, rent payments, and other charges should be the responsibility of the Minerals
Management Service. This approach is comparable to the one used for private
activities allowed on federal onshore lands, where decisions on permitting are made
by the Bureau of Land Management or U.S. Forest Service and fiscal considerations " -
are assigned to the Minerals Management Service.

5) National Academy of Sciences Study. There is no prior experience in
the United States with offshore wind energy production. There is no experience
anywhere in the world with a project of the magnitude of the Cape Wind proposal.
Indeed, the very technology to be employed is not even available at this time. Due to
the novel nature of this kind of development, careful study is required. Such
development should assess the potential benefits of offshore wind energy if
undertaken correctly, the negative consequences if such projects are carried out in the
wrong way or in the wrong location, and the economic and technological feasibility of
such projects. As a result, before any development is undertaken, the National
Academy of Sciences should be commissioned to conduct a technical review of the
energy, environmental, and technological issues associated with offshore wind energy
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to ensure that any development that does occur is conducted so as to maximize
benefits and avoid adverse impacts.

6) Comprehensive Planning Process. Before site-specific offshore wind
energy proposals are considered, a comprehensive review with broad input from
government agencies, industry, states and localities, environmental organization,
fishery interests, tribes, and the public should be completed to identify federal coastal
and offshore areas with significant potential for such development, as well as areas
like Nantucket Sound that should be foreclosed from use as a result of environmental
concerns or conflicts with alternative resource values.

Failure to look at the "big picture” in this manner will result in piece-meal, ad
hoc decision-making, driven by individual profit-seekers, such as is occurring now
under the Rivers and Harbors Act. Similar regional and national review programs
have occurred in other contexts, such as offshore oil and gas fisheries management,
onshore timber harvest, onshore mineral energy development, and other resource
utilization activities. The same principle should apply to the marine environment for
alternative energy development. The best approach is to commission a comprehensive
leasing program review conducted jointly by the Departments of Commerce (NOAA)
and the Interior (MMS). That review would identify areas appropriate for
development and subject them to a competitive bidding process. Once leases are
issued, site-specific development plans should be reviewed and approved by the
National Oceanic and Atmospheric Administratien. Leasing and site-specific plan
decisions should be made under rigorous environmental standards, with the
involvement of all relevant agencies, including state and local governments.

7) Property Rights. Offshore wind projects will require the use and
occupancy of federal lands and waters. Private parties cannot simply seize federal
land for their own use and profit motive, such as the Cape Wind developer already has
done. An adequate federal regulatory program should establish a mechanism, to be
applied in areas deemed suitable for possible development through a comprehensive
review, for granting such property rights. This mechanism should rely upon
competitive principles, through open competition among bidders, seeking a fair return
for the government and taxpayers. The grant of such leases should be the result of a
stringent environmental review program. It is this land use authorization decision that
should be the focal point of federal environmental review and analysis, not the
peripheral question of how such projects will affect navigability.

8) Payments. The use of areas deemed appropriate for possible
development should require payments for both: 1) use/occupancy of land/water, and
2) making use of natural resources for private gain. This could best be done through
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competitive bids, rental for land use, and royalties for resource exploitation.
Revenues should be shared with state and local governments. Incentives, such as
reduced and deferred royalty payments, can be used to promote appropriately sited
wind energy projects. At present, no such system exists, and private developers are
reaping the benefits by proceeding with project development for private gain at no
cost for the use of federal land or resources.

9) Role for States/I.ocal Governments. Consistent with decisions made in
other contexts involving coastal and ocean resources, the affected states and local
governments must have a significant role in the decision process with the federal
agencies. This principle is found in the OCSLA, the CZMA, the Fisheries
Conservation and Management Act, and other federal programs involving coastal and
marine areas. This is particularly important because virtually all of these projects also
require state and local government approval to transmit electricity to market. The role
of states and local governments should be more than merely consultative or '
cooperating; it must call for sharing of authority and decisionmaking over all aspects
of the review and ultimate decision. Where necessary, the CZMA and other laws
should confirm this enhanced role.

10)  Balancing Test. Proposed uses of offshore areas have both benefits and
adverse effects. The decisionmaking structure must define a process under which the

federal/state/local government review is charged with comparing the benefits of wind

energy projects with the adverse impacts under carefully designed criteria.. This
cannot be a vague test, such as the one used by the Corps in its so-called "public

- interest" determination under the Rivers and Harbors Act. Instead, it must be a test
that applies standards specifically designed for the marine environment. For example,
large-scale industrial facilities in coastal and ocean areas will, in addition to
environmental impacts, cause adverse economic (loss in property values, tourism,
fisheries), recreational, and scenic impacts. These impacts must be accorded
significant weight in the decision process and should not be sacrificed in the absence
of especially strong justification for the development activity in the specific location
proposed. Moreover, this analysis should not be a simple cost-benefit analysis.
Consideration also must be accorded to factors such as aesthetic, fish and wildlife, and
historic preservation values. Such criteria are applied routinely for federal programs
that involve the use of coastal and ocean resources, and there is no reason wind
energy, or other new and currently unauthorized offshore uses, should evade the same
review.

Agencies with the requisite expertise must conduct the evaluation. For
example, the Corps is not well-suited to balance the purported benefits of wind energy
against the adverse impacts on marine life, birds, commercial and sport fishing,
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aviation safety, marine safety, aesthetics, tourism, and real estate values. Agencies

qualified to make judgments balancing these factors must be in command of the

process and charged with the mandate to apply expressly defined and suitable criteria.

Such a test would, for example, readily defeat the massive Cape Wind project, which

will destroy the pristine and highly valuable resources of Nantucket Sound for an . :
insignificant increase in power through a subsidized program that is not needed by the |
local and regional energy market. !

11)  Environmental Standards. Just as criteria for balancing the value of the
proposed use against its impacts must exist, so too must specific and rigorous
environmental compliance standards be established. These criteria would amount to .
performance standards. If a proposed activity cannot meet them, project approval
should be denied. Such standards, if properly developed and rigorously applied, -
would ensure that areas like Nantucket Sound will not fall prey to developers seeking
the cheapest location to build experimental wind plants or other development
facilities.

In addition, the Corps argues that the National Historic Preservation Act does
not apply to permits beyond three nautical miles. While this conclusion is in error, it
should be made clear that this applies to the review of offshore wind energy project
proposals.

12)  Public Involvement. The public must have an adequate role in decision . |
making. This should include public comment on all environmental documents, |
hearings held in impacted areas, adequate comment periods, and participation in :
decisionmaking through advisory bodies.

13)  Citizen Suit Authority. Citizen suits should be provided for to allow for
full enforcement of the environmental safeguards that would apply to such projects.
No such system exists under the Rivers and Harbors Act, but must be provided for
under a comprehiensive coastal and offshore regulatory program. Such authority, and
rules guiding its use, can be found in other laws concerned with the development of
coastal and marine resources, such as the OCSLA, the Ocean Thermal Energy
Conversion Act, and the Deepwater Ports Act. There is no basis to exclude such
rights here.

IV. CONCLUSION

Offshore wind energy projects are attempting to exploit what they see as a
regulatory loophole that will allow them to use and occupy federal lands and waters
for free and without adequate review. They are taking advantage of the fact that the
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Corps is processing section 10 permit applications for this purpose, hoping to receive
such permits before a comprehensive program is in place. In doing so, they have
selected locations that maximize profits rather than minimize environmental harm.
The result is an extreme anomaly in federal natural resource law. A comprehensive
program must be developed that makes possible the orderly, expeditious, and
environmentally sound consideration of offshore wind energy projects with full return -
to the federal government. Until such a program is in place, no permits should be
issued for projects like_the Cape Wind proposal. Ultimately, the long term
conservation and management of the marine environment and the expeditious
development of alternative energy will benefit from such a program.
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Shareen Davis, Ernie Eldredge: Don't be seduced by profit of wind
power

01/28/2003

CHATHAM

THE CONTROVERSY that has followed the proposed wind-turbine project in Nantucket Sound almost from
its inception has mostly focused on the issue as a battle between rich waterfront-property owners and the more
righteous renewable-energy advocates trying to save our planet.

But the opposition to the Cape Wind project is far deeper and more substantive than simply the aesthetic
opposition from people with a view of Nantucket Sound. The continuous characterization of the issue in these
terms works well for the project developer, who has somehow achieved moral superiority over foes deemed
more troubled about their view than the sustainability of Mother Earth.

But there are many of us Cape Codders who are also very concerned about our planet who oppose this project
for what it truly is: a naked land grab by a very wealthy Beacon Hill developer, who stands to make tens of
millions of dollars in energy tax credits and energy revenues from this project. If Cape Wind hadn't already
drilled a 200-foot tower into the Sound's seabed, the hypocrisy of this developer's labeling his opponents as
wealthy obstructionists would be funny.

Does wind power have the potential to support some of our energy needs without the polluting aspects of fossil
fuels? We certainly hope so, but this project is far from saving New England, much less the earth. This project
will supply something on the order of less than 1 percent of New England's electricity needs. It doesn't lessen
our dependence on fossil fuels for transportation or heating. And wind may be free, but capturing that wind is
hardly cheap -- and we will all feel that on Cape Cod.

Not to put our self-interest first, but our families have fished these waters for generations. Our fishery is as
environmentally respectful as it can be, so we consider ourselves caretakers of our planet and, indeed, of
Nantucket Sound. We're wondering when our rights to earn a living at sea and feed people took a back seat to
this developer. We sat down with the developer early on in the process and asked some very direct questions
about what this project would do to our fishery, and he simply had no answers. Worse, Cape Wind suggests that
these towers actually increase the abundance of fish.

We know more than a little about fish, and the reality is that fish are very sensitive to changes in their
environment, particularly when those changes involve massive towers with huge turbine blades incessantly
spinning and vibrating. That vibration will obviously transfer to the surrounding water and permanently alter
this environment to a point where it may become uninhabitable for the fish and other wildlife that call the
Horseshoe Shoal home. There is no question in our minds that the vibrations are real, as will be the constant
humming of the turbines.

And why is the Cape Cod Chamber of Commerce adamantly opposed to this project? Because this project
would destroy the very engine of the Cape economy -- tourism -- all for a few kilowatt hours of electricity.

Is it just small-minded on the part of the pilots and airport managers who well know the flight patterns through
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THE COMMONWEALTH OF MASSACHUSETTS

OFFICE OF THE ATTORNEY GENERAL
ONE ASHBURTON PLACE
BosTtoN. MAsSACHUSETTS 02108-1698

THoMAs F. Renwy (617) 727-2200
ATTORNEY GENERAL

October 17, 2002

The Honorable Barbara Cubin, Chairwoman
Subcommitiee on Energy and Mineral Resources
1626 Longworth House Office Building

U.S. House of Representatives

Washington, D.C. 20515

The Honorable Nick Rahall, I, Ranking Minority Member
Subcommittee on Energy and Mineral Resources

2307 Rayburn House Office Building

U.S. House of Representatives

Woashington, D.C. 20515

Dear Chairwoman Cubin and Ranking Minority Member Rahall;

This past summer, Chairwoman Cubin introduced H. 5156, which is designed to allow the
development of renewable energy resources on the Outer Continental Shelf. 1 support the
objective of this proposed legislation, but believe the bill as drafied is inadequate in important
respects, 1 am therefore writing to describe my concerns and the safeguards I believe to be
necessary before we permit private developers access 1o this extraordinary public resource.

1 certainly understand that there is insufficient time in the current session to address this
topic now. Iam nevertheless writing now because I believe the matter is of great importance and
urge you and your Subcornmittee to address it as soon as the next session begins.

Your attention to this issue is timely. Developers on both coasts, attentive to the experience
in Europe with off-shore wind projects, are pursuing plans to site simjlar facilities here. The
project closest to development is one that seeks to place a wind facility in Nantucket Sound, four
and one-half miles off the coast of Massachusetts. The proposed project would consist of 170 wind
turbines spread over approximately twenty-five square miles. The turbines will stand 423 feet
above the water and supply an estimated average of approximately 170 MW of power (about half
of the power supplicd by a medium-sized fossil fuel power plant). Under the Jaw as it now exists,
this development requires no lease or the payment of any compensation for this extensive private
use of public waters.
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Chairwoman Cubin and Congressman Rahal], T
October 17, 2002
Page2

The project's developers have applied for various state and federal approvals, including a
permit from the Aymy Corps of Enginecrs under Section 10 of the Rivers and Harbors Act of 1899,
as amended, and the project is cumrently undergoing environmental review pursuant 1o state and
federal Jaw. But whether the project can go forward cven if it obtains the requested approvals is far
{rom clear, and the project itself is now the subject of litigation. 1am deeply concerned, as well,
that the public, directly or through its representatives, has not had an adequate apportunily to
consider all the consequences of in essence giving away an invaluable public resource to the very
first private developer to seek its use.

As the Department of the Interior recently noted, it is doibtful thet such facilities can be
permitted under existing federal law. See Testimony of Johnnie Burton, Director, Minerals
Management Service, U.S. Department of the Interior to the House Subcommittee on Energy &
Mineral Resources, July 25, 2002. This follows because: 1) the seabed of the Outer Continental
Shelf is specifically exempted from the leasing program established by the Federal Land Policy
Management Act (FLPMA), 43 U.S.C. Sections 1701, et seq., that is otherwise generally applicable
to "public lands," and 2) wind facilities and other non-extractive uses are not covered by the
mineral rights leasing program that was established by the Quter Continental Shelf Lands Act, 43
U.8.C. Sections 1801, et seq. Chairwoman Cubin introduced H. 5156 in order to address this "hole
in the Taw" 5o that the United States could Jicense off-shore projects on the Outer Continental Shelf
at appropriate focations. I support that effort.

The development of renewable energy facilities is critically important to our economy, our
environment and our national security. But the appeal and promise of wind need not override
thoughtful planning, particularly when the project site is largely undeveloped territory like the
Outer Continental Shelf. In particular, we should not move with such haste that we risk ending up
siting large-scale wind projects in areas that - with proper deliberation - we may determine to be
inappropriate. For this reason, the process to approve and site off-shore facilities must be
comprehensive, it must assure meaningful participation by all interested parties, and it must be
designed o determine how we as society might want to develop the Outer Continental Shelf. Fora
project like the one proposed for Nantucket Sound, such a process would assure broad public
participation in deteymining whether the project in fact serves the public interest.

Respectfully, 1 believe that current draft of H, 5156 is inadequate. The proposed legislation
provides only a skeletal process; the discretion placed in the Secretary of the Interior is far too
broad; the environmental safeguards are incomplete; a competitive bid process to transfer public
assets should be mandated, not merely authorized; and the current draft fails to mandate planning
or a meaningful state role. On this last point, the states have a direct and substantial interest in
preserving and protecting our natural resources, and thus sbould be involved throughout any
planning or approval process.
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Chairwoman Cubin and Congressman Rahall, 11
October 16, 2002
Page 3

T believe that the appropriate "starting point™ for creating the legal basis to site off-shore
wind farms should be the FLPMA, which generally applies to "public lands.” As Congress
declared in Section 1701 of that act, “the national interest will be best realized if public lands and
their resources are periodically and systematically inventoried and their present and future use is
projected through a land use planning process coordinated with other Federal and State planning
efforts.” The Outer Continental Shelf must be afforded at least the same protections as other public
lands, for which the FLPMA requires the Secretary of the Interior to "give priority to the
designation and protection of areas of eritical environmental concem.” 43 U.S.C. Section 1712(c).

T'hope you will give favorable consideratian to my comments. If you have questions, or ifl
can be of essistance as you review this extremely important matter, please do not hesitate to contact
me directly.

Sincerely, -
v -i ., i'? o Y\
Thomas F. Reilly
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THE COMMONWEALTH OF MASSACHUSETTS
OFFICE OF THE ATTORNEY GENERAL
ONE ASHBURTON PLACE
BostoN. MassachuserTs 02108-1698

TuomaS F. RENLY (617) 727-2200
ATIORNEY GENERAL

October 17,2002

Thomas L. Sansoneiti

Assistant Attorney General

Environment & Natura] Resources Division
U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Gale Norton, Secretary
U.S. Department of Interior
1849 C Street, N.W.
Washington, D.C. 20240

Lieutenant General Robert B. Flowers
Chief of Engineers & Commander
U.S. Amy Corps of Engineers

441 G Street, NW

Washington, DC 20314-1000

Re: Off-Shore Wind Projects
Dear Assistant Attorney General Sansonetti, Secretary Norton & General Flowers:

" As you are likely aware, a private entity has proposed to build a large wind project in
Nantucket Sound. In particular, the proposed project would consist of 170 wind turbines spread
over approximatcly twenty-five square miles four and one-half miles from Cape Cod. The project
developer has applied for various approvals, including permits from the Army Corps of Engineers
pursuant to Section 10 of the Rivers and Harbors Act of 1899, as amended. The Corps has already
issued a permit for onc aspect of the project (a test tower) while the rest of the project undergoes
cnvironmental review. Based on my review of the applicable law, I do not believe the project may
proceed under existing federal law even if it obtains the requested approvals, Iam therefore
writing 10 urge you to review this issue; I also urge the Corps in panicular to refrain from
undertaking any further action relative to off-shore facilities until the issues I will more fully
describe below are resolved. Due to the significance of the peading project for the people and
environment of Massachusetts, my revicw of the pending development of Nantucket Sound ison-

" going.
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It is undisputed that the construction of alternative encrgy projects are not subject to the
leasing program cstablished by the Ouler Continental Shelf Lands Act for mineral extraction
projects. Nor are altemnative energy projects covered by the Department of the Interior leasing
program that generally applies lo private use of "public lands.” See Federal Land Policy
Management Act, 43 U.S.C. 1701, et seq. In a pending law suit, opponcnts to the project are
arguing that the application for a Section 10 permit for the test tower should not have been
considered by the Corps because the project proponents have not acquired a Jease or other property
interest to occupy the sea bed. . Whatever the eventual outcome of this particular litigation, there
appears to be a more significant underlying legal question at issue: not whether the granting of a
Section 10 authority would be valid absent a leasing program, but whether it would be sufficierit to
allow a private party to occupy federal land. ‘

The Corps appears to be taking the position that Section 10 authorizes it to grant a private
party sufficient authority to occupy the sea bed of the Outer Continental Shelf. Given that the
Corps' jurisdiction under Section 10 appears limited (directed at least primarily at whether a project
poses a navigational hazard), the legal basis of the Corps' position is not obvious, While the Outer
Continental Shelf Lands Act itself refers to the issuance of Section 10 permits by the Corps, I do
ot see how that reference broadens the scope of the Corps' jurisdiction beyond that provided in
Section 10.

In fact, the Department of the Interior apparently agrees that current law does not authorize
the siling of alternative energy projects on the Quter Continental Shelf. The Department of the
Interior took such a position in recent testimony before Congress. See Testimony of Johnnie
Burton, Director, Minerals Management Service, U.S. Department of the Interior 1o the House
Subcommittee on Energy & Mineral Resources, July 25, 2002. Additionally, Representative
Barbara Cubin, Chairwoman of the Subcommittee on Energy and Mineral Resources, recently
introduced a bill designed 10 plug the hole in existing law by establishing a leasing program for
non-extractive uses of the Quter Continental Shelf. H. 5156. I have enclosed a Jetter that expresses
my support for such legislative efforts, while pointing out many ways in which 1 believe the
legislation necds to be improved. The needed improvements include the creation of a
comprehensive process that assures meaningful participation by all interested parties, including the
states.

T urge you to reconsider how the federal povernment should proceed at this time in light of
this state of affairs. 1 do not belicve the public is well served when private development of a
valuable public resource occurs without clear Jegal authority; the potential for bad precedent and
lasting harm is too great. 1 am deeply concerned, as well, that the public, directly or through its
representatives, has not had an adequate opportunity to consider all the consequences of giving
away an invaluable public resource to the very first private developer to seek its use,
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I urge you to work together to review the issues and to formulate a unified legal position
for the federal government on this question. Based on our expectation that your review will
confirm the Departiment of the Interior’s position that additional authority is needed, 1 also urge you
to work with Congress to address this hole in the law. Until Congress has specified what leasing
process should be required, I ask the Corps to defer undertaking any further action on pending or
future permil applications and 1o avoid creating undue expeciations in project proponents.

Sincerely,

———-:i‘l- he "“

Thomas F. Reilly

cc.  Robert M. Andersen, ACE Chief Counsel
Thomas L. Koning, ACE District Engincer
Joseph Mcinemy, ACE Acting District Counsel
William G. Myers 11, Solicitor, DOI
Anthony Gicdt, U.S. Attorney's Office

ok TAOTR PAGF. N7 **7
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ATTORNEY GENERAL
STATE OF NEW HAMPSHIRE

33 CAPITOL STREET
CONCORD, NEW HAMPSHIRE 03301-6397

HILIP T. McLAUGHLIN

STEPHEN J. JUDGE
ATTORNEY GENERAL ”

DEPUTY ATTORNEY GENERAL

*="November 21, 2002

The Honorable Charles F. Bass

United States House of Representatives
218 Cannon House Office Building
Washington, DC 20515-2902

Re: Offshore Development of Wind Power
Dear Congressman Bass:

As you may already be aware, a private entity has proposed to develop an offshore wind
power production project within Nantucket Sound off the coast of Massachusetts. The proposed
project would counsist of 170 wind turbines distributed over twenty-five square miles, ranging
between four to eleven miles off the coast of Cape Cod. Other offshore wind power projects are
in various stages of development. Although I am not aware of any projects proposed to be
located off the New Hampshire coast, the proximity of existing projects to New Hampshire leads
me to conclude that such development may be proposed.

The purpose of this letter is not to express approval or disapproval of offshore wind
power or-other non-extractive development of the Outer Continental Shelf. 1am writing instead
to urge you to review issues that are raised by the development of offshore resources. The U.S.
Department of Interior has recently stated that currently there exists no clear authority within the
Federal government to comprehensively review, permit, and provide appropriate regulatory
oversight for non-traditional energy-related projects on Federal offshore lands. See Testimony of
Johnnie Burton, Director, Minerals Management Service, U.S. Department of the Interior to the
House Subcommittee on Energy and Mineral Resources (July 25, 2002). There currently exists a
hole in the law regarding the broad oversight of such projects. Environmental safeguards and
programs for leasing the Outer Continenta! Shelf are not yet in place.

Other federal lands are managed through a leasing program under the Federal Land
Policy Management Act (“FLPMA™), 43 U.S.C. § 1701, et seq. Congress declared that it is the
policy of the United States that the nationa! interest will be best realized if the present and future
uses of public lands and their resources arc “‘projected through a land use planning process
coordinated with other Federal and State p::nning efforts.” Congress further declared that public
lands should “be managed in a manner tha: will protect the quality of scientific, scenic,
historical, ecological, environmental, air ar-! atmospheric, water resource, and archeological
values; that, where appropriate, will preser - and protect certain public lands in their natural

Telephone 603-271.3658 + TFAX 603-27 2110 +« TIDD Accoss: Relay NH 1-800-715.9084



Congressman Charles F. Bass
Page 2
November 21, 2002

condition.” See 43 U.S.C. § 1701. The Outer Continental Shelf is specifically excluded from the
definition of “Public Lands” in FLPMA. Thus, non-extractive uses of the Quter Continental
Shelf are not afforded the same protection as other Federal lands,

. A meaningful review of environmental, social and economic impacts should take place
before an offshore development boom occurs, A process that assures broad public participation,
including participation by the coastal states most directly impacted by such development, should
be in place before the Quter Continental Shelf is developed.

Private de{/elopment of the Outer Continental Shelf has already begun, Thcre is cwrenlly
no clear legal anthority for the government to control or manage this activity. Very important

_choices must be made. These choices can only be made, however, with careful balancing of

environmental, social and economic impacts through a meaningful planning process.

The exploration and development of alternative and renewable energy resources is
necessary. The appeal of such development, however, should not override the national interest
in preserving and protecting our natural resources, | believe that a joint and credible federal and
state planning process should be in place before the Outer Continental Shelf is developed.

1 request your careful attention to this important matter. If you have any questions or ..
require assistance from my office, please do not hesitate to contact me directly.

Since .
PhGp 1. McLaughlin ~
Attorney General

ce: Governor Jeanne Shaheen

a&c. no, 199675
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CONSERVATION LAW FOUNDATION * UNION OF CONCERNED SCIENTISTS °*
CAPE CLEAN AIR + GREENPEACE USA - HEALTHLINK

November 7, 2002

The Honorable Barbara Cubin, Chairwoman Gale Norton, Secretary

Subcommittee on Energy and Mineral Resources U.S. Department of Interior
1626 Longworth House Office Building 1849 C Street, N.W.
U.S. House of Representatives . . Washington, D.C. 20240

Washington, D.C. 20515
Lieutenant General Robert B. Flowers

The Honorable Nick Rahall, IT Chief of Engineers & Commander
Ranking Member U.S. Army Corps of Engineers
Subcommittee on Energy and Mineral Resources 441 G Street, NW

‘2307 Rayburn House Office Building Washington, DC 20314-1000

U.S. House of Representatives
Washington, D.C. 20515

Thomas L. Sansonetti

Assistant Attorney General

Environment & Natural Resources Division
U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Dear Chairwoman Cubin, Ranking Member Rahall, Assiétant Attorney General Sansonetti, Secretary
Norton, and General Flowers:

 We are writing with regard to the subject of wind energy development on the outer continental
shelf. In particular, we wish to respond to concerns raised by Massachusetts Attorney General Thomas F.
Reilly in his October 17, 2002 letters to you. We concur with some of the points made in Attorney
General Reilly’s letters. However, we disagree with him on certain poitlts of law and on his overall
conclusion that offshore wind development should be halted pending development of a comprehensive
new federal review and permitting process. The existing federal review processes are, when combined
with comprehensive state-level environmental review and active public participation such as are
occurring in the case of Cape Wind Associates’ proposal, sufficient to protect the public interest.

Our organizations and many others in Massachusetts agree that there should be a rigorous
environmental review process for Cape Wind Associates’ wind farm proposal and that Congress should
create a comprehensive statutory framework for offshore wind energy development. We believe that the
reviews the proposal is undergoing are sufficient both to provide adequate public input and to develop the
assessments needed to draw informed conclusions about the acceptability of Cape Wind Associates’
proposal. Furthermore, it is imperative that there be timely review of the proposal, and timely
development of wind energy, in light of dramatic current and future damage caused by power plant
emissions and the importance of wind energy as a means of mitigating that damage.
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1. A Moratorium on Review of Offshore Wind Proposals Would Cause Significant
Environmental Harm and Is Unwarranted.

a. Wind Is a Critical Renewable Energy Resource for New England.

Substantial reductions in emissions of greenhouse gases, nitrogen oxides, sulfur dioxide, and
particulate matter from the regional power system must be achieved soon. ‘Air pollution causes thousands
of premature deaths in New England every year, with a substantial and well-documented part of the
mortality attributable to the region’s old fossil-fuel power plants. High levels of greenhouse gas pollution
released today will linger in the atmosphere for many years, so delay in reducing emissions would mean
that more extreme reductions would need to be made in the future. Southeastern Massachusetts has New
England’s heaviest concentration of coal-fired power plants.

Wind energy must be a central part of New England’s energy strategy. It is affordable and uses
off-the-shelf technology, while technological and/or economic issues currently limit the potential of other
renewable energy sources here. Wind energy indeed appears to represent three-quarters or more of New
England’s near- to mid-term renewable energy resource. As such, it is an essential part of the region’s
air quality and climate protection strategy. The foremost wind resource area lies off the coast of
Massachusetts. The only other places where wind energy development is feasible, in lesser quantities, are
mountainous areas in northern New England. Thus the stakes are high: wind farms such as the one
proposed by Cape Wind Associates could generate a significant amount of affordable, emissions-free
renewable energy and substantially reduce carbon dioxide and other emissions.

b. Attorney General Reilly Misconstrues the Nature of the Section 10 Review
Process.

We disagree strongly with Attorney General Reilly’s recommendation that “the Corps ... refrain
from undertaking any further action relative to offshore facilities until the issues [discussed in his letter to
Mr. Sansonetti ef al.] are resolved.” (Reilly letter to Sansonetti et al,, p. 1.) Attorney General Reilly
posits that it is not clear whether the granting of a Section 10 permit “would-be sufficient to allow a
private party to occupy federal land.” After raising this question, he IC:ES to a conclusion that the Corps’
issuance of a Section 10 permit would imply an affirmative answer to that question. He goes on to
conclude, without explanation, that the Corps should not exercise the authority, which it plainly has, to
conduct a review and issue a permit under Section 10. (/d. atp.2.)

Attorney General Reilly’s recommendation as to how the Corps should proceed appears to be
based in part on his assertion that the Corps’ jurisdiction under Section 10 is directed “at least primarily at
whether a project poses a navigation hazard.” (Id.) He also expresses the apparently related concern that
“the public. . .has not had an adequate opportunity to consider all the consequences of in essence giving
away an invaluable public resource to the very first private developer to seek its use.” (Reilly letter to

Cubin et al., p. 2.)

These are faulty or at least misleading premises for his conclusion that the Corps should not
proceed with its review and permitting process under Section 10 and the National Environmental Policy
Act. Attorney General Reilly’s assertion that the Section 10 permitting process focuses on navigability
issues accurately describes the Corps’ regulatory program until 1968, but not the current state of affairs.

2
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In 1968, the Department of the Army adopted a new policy of considering a broad range of factors in
addition to navigation. This new review, which included consideration of fish and wildlife, conservation,
pollution, aesthetics, ecology, and the general public interest, was adopted and is well-known as so-called
“public interest review.” In 1974 revisions to its Section 10 regulations, the Corps expanded public
interest review factors to include economics, historic values, flood damage prevention, land use
classification, recreation, water supply, and water quality. When the Corps revised and reorganized its
regulations in 1977, it added three additional factors to the public interest review: energy needs, safety,
and food requirements. 42 Fed. Reg. 37122 (1977)(describing historical background of the agency’s
practice). o

The breadth of the Corps’ Section 10 program is captured by the current regulatory language
governing its public interest review:

All factors which may be relevant to the proposal must be considered including the cumulative
effects thereof: among those are conservation, economics, aesthetics, general environmental
concerns, wetlands, historic propetties, fish and wildlife values, flood hazards, floodplain values,
land use, navigation, shore erosion and accretion, recreation, water supply and conservation, water
quality, energy needs, safety, food and fiber production, mineral needs, considerations of property
ownership and, in general, the needs and welfare of the people.

33 C.F.R. § 320.4(a) (emphases added). The regulations specifically highlight energy conservation and
development as “major national objectives” and direct District engineers to “give high priority to the
processing of permit actions involving energy projects.” 33 C.F.R. § 320.4(n).

In a 1992 case before the U.S. Supreme Court, the State of Alaska challenged the validity of
Section 10 permitting regulations on the ground that they authorized consideration of factors beyond
navigability. The Court, after reviewing the administrative interpretation of the range of discretion
extended to the Secretary of the Army and Corps of Engineers from 1968 t01991, rejected Alaska’s
position, finding that a narrow reading limiting the Corps’ review to navigability questions was
“inconsistent with the statute’s language, our cases interpreting it, and the agency’s practice since the late
1960’s.” U.S. v. Alaska, 503 U.S. 569, 583 (1992). Read together, Section 10 of the Rivers and Harbors
Act and Section 4(f) of the Outer Continental Shelf Lands Act grant thd Secretary of the Army and Corps
of Engineers authority to carry out this broad public interest review and issue permits for all artificial
islands and all installations and other devices permanently or temporarily attached to the seabed. 33
U.S.C. § 403;43 US.C. §1333(a)(1).!

! The legislative history of 43 U.S.C. § 1333(a)(1) makes this clear. House Conference Report No. 95-1474(1978) squarely
addresses the issue of whether the Corps has jurisdiction to issue permits for structures unrelated to mineral extraction:

Section 4(f) of the Outer Continental Shelf Lands Act of 1953 provides that the authority of the Corps of Engineers to
prevent obstructions to navigation is extended to artificial islands and fixed structures located on the outer
Continental Shelf. This authority has been used by the Corps of Engineers to regulate the construction and location
of such things as artificial fishing reefs, radio towers, and a proposed gambling casino which was to be constructed on
reefs. It also applies to structures erected for the purpose of exploring for and transporting resources, such as oil
drilling rigs.

[...]
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We respectfully disagree with Attorney General Reilly’s interpretation of the July 25, 2002,
testimony of the Department of the Interior regarding House Bill 5156. We do not presume to have
insight into Ms. Burton’s thoughts beyond those she articulated in her testimony regarding House Bill
5156, but based on our reading of her testimony, we disagree with Attorney General Reilly’s conclusion
that the Department of the Interior has taken the position that current law does not authorize the siting of
alternative energy projects on the Outer Continental Shelf.

We understand Ms. Burton’s testimony, reviewed in its entirety and in context, to articulate a need
for legislation to clarify and consolidate “mechanisms currently in place to handle requests for
innovative, non-traditional energy-related projects on the Federal offshore lands.” She expresses a
concern that there exists “no clear authority within the Federal government to comprehensively review,
permit, and provide appropriate regulatory oversight for such projects.” (Comments to Subcommittee on
Energy and Mineral Resources, July 25, 2002 (emphasis added).) Ms. Burton acknowledges that the
existing process is fragmented and may deter the development of offshore energy projects. She notes in
her testimony a significant negative consequence of this fragmented regime, namely that private
developers must “wait for clarified authority before proceeding, or [...] proceed — with the possibility that
a new statute will establish new authority with new restrictions.” (Id.)

Together with the National Environmental Policy Act, the Corps’ Section 10 regulations provide
clear authority to conduct a comprehensive environmental review process and to issue permits. If these
authorities are used together, and used thoughtfully and in combination with state environmental reviews,
we believe they provide an adequate process until appropriate legislation can provide additional clarity
and establish a process for addressing various aspects of a developer’s relationship with the federal
govemnment.

c. The Current Review Process, Combined With the High-Profile Nature of the Cape
Wind Project, Ensure Ample Qpportunity for Public Scrutiny and Participation.

We agree that ample public scrutiny is essential. In addition to the federal process, the Cape Wind
Project is going through extensive state-level review, which has already engendered extensive public
participation. The Section 10 and National Environmental Policy Act pl'ocess for the Cape Wind
scientific measurement devices station (hereinafter, “SMDS”) and the initial phase of those same
processes for the proposed wind farm itself have entailed the extraordinary amount of public input they
deserve. The public comment period on the SMDS permit application was extended beyond the normal
30-day period several times over a total of four and one-half months.

Both the public and state and federal agencies -- including the Massachusetts Executive Office of
Environmental Affairs (EOEA), Coastal Zone Management Agency, Cape Cod Commission, and various
resource and wildlife agencies — are participating extensively in the environmental review and permitting
proceedings. EOEA is overseeing preparation of an environmental impact report for the proposed Cape

The existing authority of the Corps of Engineers, in subsections 4(f), applies to all artificial islands and fixed
structures on the outer continental shelf, whether or not they are erected for the purpose of exploring for, developing,
removing and transporting resources therefrom.

H.R. Conf. Rep. 95-1474, 1978 U.S.C.C.AN. 1674, 1680-81
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Wind project under state law and has issued a lengthy and detailed scope to guide just the first phase of
this process. The Massachusetts Energy Facilities Siting Board also recently opened a proceeding. In
addition, the quasi-public Massachusetts Technology Collaborative has initiated a large public
“stakeholder” process on the project in which dozens of public and private entities are participating; the
first two meetings were held on October 10 and October 31, with a broad range of interested
organizations participating. The actual risk that the public and its elected representatives will not have an
adequate opportunity to consider any aspect of the Cape Wind project is, in our view, essentially nil.

Our organizations include one of the nation’s leading advocates for a better-developed resource
management and regulatory framework for the marine environment. In our view, the Section 10 and
‘ NEPA processes can and should be used to produce good offshore wind energy siting decisions in the
| near term. Given ongoing opportunities for public comment required by current law and the widespread
AU interest the Cape Wind project has generated among citizens, advocates, and government officials, we
' believe that there will be very thorough scrutiny of potential negative impacts the project could have. We
also think it critical that the public engage in a rigorous and open dialogue about wind energy’s
significant potential energy and environmental benefits.

: 2. Congress Should Create a Comprehensive Statutory Framework for Wind Energy
, \' ‘ Development on the Quter Continental Shelf.

There is broad agreement that Congress should provide a comprehensive statutory framework for
renewable energy development on the outer continental shelf. Issues to be addressed include the need to
avoid siting projects in areas that have or warrant designation as marine protected areas;” the nature of the
property right (lease, right of way, or other) to be conveyed to a project developer; the potential need to
convey such rights through a competitive process and to obtain royalties or some other quid pro quo in
exchange for the conveyance of such rights; and the need for state and federal environmental and marine
resource agencies, including the National Oceanic and Atmospheric Administration, to play appropriate
roles in the project review and approval process.

e

We object to certain aspects of House Bill 5156, including its reference merely to National Marine
Sanctuaries rather than to marine protected areas more broadly; its authorization of an open-ended range
of energy-related activities rather than more limited and better-defined i:ategon'es of such activities; and
its too-limited provision for state and federal environmental and marine resource agency involvement. In
addition, we urge Congress to consider possible alternative models for federal oversight of offshore wind,
wave and tidal energy. In this connection, we note that ocean thermal energy is currently covered not by
the Outer Continental Shelf Lands Act but by statutory provisions that are very different and found
elsewhere in the United States Code (see Ocean Thermal Energy Conversion Act, 42 U.S.C. §§ 9101-
9168).

2 To the extent that Attorney General Reilly’s letters imply that the site proposed for the Cape Wind project is one that is likely
to turn out to be inappropriate for wind energy development, we note that it is premature at best to reach such a conclusion.
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

JUR 20 AW

Honorable Richard B. Cheacy
President of the Senatc
Washirgion, D.C. 20510

Dew MU. Chenoy:

Enclosed is a draft bill to provide authority to the Secretary of the luterior to grant easements of
righls-e{-way for cacgy-relatcd projecta on the Oater Comtinental Skelf (OCS). This legislaton
is being proposcd by the Depertment of the Interior in support of the sdministration's Nalicnal
Energy Policy initisave @0 timplify peritting for energy producdon in environmentally
sound manner. This would te sccomplished by catebliching & uniform pecmitting process,
coordinated ameng all of the sppropsiate Federal agencies, foc energy-related project approvals
that occur ¢u the OCS. '

We recommend that this draft bill be introduced, referred ta the appropriate corzince for
consideration, and enscted. ’

Genexally, mecbanisms do not currently cxist by which an applicant can obtain approval fom
the Federal Government to utilize the OCS for non-oi] apd gas related setivities, Stmilmly, here
exists no designated Pederal ageacy that is tasked with the suthority to prote the Fedaral
interest in the OCS and to Danage such activities 10 eosuro that they are conducted in a safe and
environmentally sowd anass. Applicants seaking to conduct activities on the QCS that ¢ not
gpecifically oil or gas related have na guidanee of cleas direction by which to sscermun which
Federal agency of agencies musl be consulted in order to abtain the necessary permits w furthexr
ﬁwdeve]npmemofmjecumtbr.ocs. T

This drafi bill has buen developed in an effort 10 remedy the problems poted sbove by ainénding
\he Outer Continertal Shelf Lands A (3 US. C. 1931 «f voq.) W cuthoriza the Secrotary of he
Interios to grant easegents and gehts-of-way far encegy projects. Ths legisiation would spply 1o
both baditiousl 15d nem-traditiecal evergy projects \ncloding, but not limitcd 10, encwable
cocrgy projects such as wind, wave and solar eoergy as well a8 proposed u/fsbore liquified or
compressed natural gas facilities. This suthority would Eaetion in ouch the ame way hat the
Sectetary curtendly oversess he development of oll and gas activities on the OCS,

The draft bill would alse authoxize the Sccretary to allow energy Of RAO-CDAEY related uses of
existing OCS facilitics and sructures previcusly constructed for CCTRY Purposes such as
offshore staging facitities 10 support deep mt«oﬂmdmuﬁﬁﬁaudo&ma«gm
medical {acikties. This authority would allaw the Secretary the floxibility to meet the needs of
the public to ensure maximom officlent ues of cxisting OCS struchures while ensuring that any
activities aze undertaken in 8 safe and environmentally sousd manper.



(1) The Secretary, in consultation with the Secretary of the Department in which the Coast

Guard is operating and otber relevant depantmerts and agencies of the Federal govemment, may
grant an easement of right-of-way an the OCS for activiucs Bt otharwise authorized ia this Act,

the Desrwates Ports Act 33 US.C. 1501 et seq.), oc the Occan Thermal Encrgy Convasion Act
(42 US.C. 9101 &f 3eq.) when such activinies: .
(A) suppart exploration, development, production, transportation, ov storage of oil,
natural gas, of ather minerals;
(8) produce ot suppart production, transportation, or transmission of energy from
sources other thaa ofl and gas; o
(C) utilize facitibes proviously uscd £ activilies authorized wnder this A;t.

XAl 'Ihe Secretary shall estadlish appropriate forms of payment for anry easement o
dgj:&ofm:ygra?mdwxdathispmgaph.whiﬁbmyinchdc,bn(isw lirmited to, fecs, reatals, ar
cash boous payovents. The Secretary may establish the feos, rentals, boaus or other payments either
Ly rulc or by agrocment with the party to whom the casement or Tight-of-way is granted

(B) Beforc excrcisiag the authority granted under whis subsection, the Secretary shall
copsult with the Secretary of Defensd concerning issucs related to patonal security and
navigational obstraction.

(C) The Secretary may issue an easerent o right-of way for energy and related pusposes as
doseribed in paragraph (1) om 2 competitive ar non -compotitive basis. hmgwhmmh
caseraent o ightofway will be granted campetitively of Bon-<carmpetifvely, the Secreary shall
consider such factors 84 prevestian of waste snd conservation of nantral resourecs; prutection of the
mmmwmmmm safety; and tho potential retum for any

casement o right-of-way grenfed under this subscction.



(3) The Secresary, in consultagon with tha Secretary of the Department in Which the Coast

Guard is operating and other rclovaat deparumeats md agencics of e Federal government and

afTectod Staies, shall prescribe any necessary reyulations 10 assurs safedy; protecsinn of the

environment; preventon of wastz and conservation of the patural resources of the Outer

Continental Shelfs pratection of national cecurity inietests: and the protectian of correlative rights
therein.

(8) The Scarstary shall xequire the holder of such casement of right-ofsway to furnish such

anetybomd.up:eecn’bcdbymcSazmry,md to comply with such other requirements 3s the
Sccretary may decm necesusy o protect the interests of the United States.

(5) Nothing n this subsection shall be construed 10 divplace, saparcode, limit, ar modify the

juridiction, responsibility or authority of any Federal or State agency under any otber Federal law.

Further, this subsection :bal!notlpplywznammthCOCSdsign:tcduaNadonlexim

Sanetuary.



FR

protect the economic and land use interes

Section by Scction Analysis of Proposcd Legislation

AUTERNATE ENERGY-RELATED USES
ON THE OUTER CONTINENT AL SBELF

SECTION (3) establishes the purposes of e emendment. The purposes inclode the infention (©

ts of the United Srutcs Uwough the management and

oversight of alizmate encrgy-related projects on OCS lands; to establish authocity for the

management snd aversight of alternats energy-related activities on the OCS not currently

covered by cxisting authonties; to pravide for efficient interagency coordination 1a the sidog and

permifting of these uctiviticy; aod o Gasure thal such acrivities are conducted in 4 manner that
recognizes safcfr, pMon of the environment; prevention of waste; conservation of natural

resources issues; and e protecsion of pational security interests. The amendment provides (or

an overarching authority 10 gverses the propes development of such projests, but will nat

supersede any existing authosity.

SECTION (b) would add a new subsection (p) 1o Section 8 of the OCSLA. A section-by-sectiun

analyxls for subzestion §(p) o the OCSLA is listed helow!

Paragraph (p)X1) auborizes the Secrclary of the [nterior to graot a tasement of right-os-

way for lands on the OCS for altemate energy-elazed autivities—including, but not roited t0
wave, Or solar or mots raditions! projects such as

repewable energy projects such a9 wind,
of oil and

Jiquified or compressed nanra] gas facilities——ot 10 suppont previously authorized uses

gas Bcilities located on the OCS—inchuding, but nol limited 10 offshore staging facilitics w0



suppart deep waler oil and gas aperations and emcTEENcY medical facilities. The uthonizagon

for the Secretary is limited to activides not otberwise authorized uader the Outer Continental

Shel{ Lands Act, the Deepwal Ports Act (33US.C. 1301 & seq.), ar the Ocean Therma!

Energy Conversian Act A2US.C. 910 ¢ seq.). Tralso peovides for copsultaion with the

eyaxy of the Depaaument in which tte Coast Guard is opcrating and other rclevant

Secr

departmants and agencies of the Federal Governmen:.

Paragraph (p)(2) provides tal s Secretary of Interior wWill consult with the Secretary of

Defense priorta exersising the anthority granted in thjs subsoction in crder to easure that issues
related 10 national yoewsity and posaible obsTuctious to navigation are considered with respect to

the siting and coaduct of possible enesgy activitics undes tis subyection. Tt aleo pm;:idcs a

raechanism for the Federal govermnment receive a fair retum for suy cassrent or right-of-way

granted through eilber 2 compettive oF non-competitive system. The provision allows the

Secretary of the Interior 1o determine whether 2 particular easecent o Aight-of-way thould be

issued on a competitive oF pon-cQupetitive basis and 1 copider various facrors i making that

to grant an e3semeRt or right-of-way on 2 DBAR~C0

etitiog way Kot be possible.

derermination. The ability ropetitive basis will

be {mportant to 08W industries duriog periods when comp
Peragraph (P)3) provides authority for the Secrery of U Intorior to establish

e envixonment; prevention of waste and Mon

regulations 1o sxawrs safery; protection of
tecton of national scowsity interests; and

ormmmomofmo\nercmm Shelf, pro
ghis. Tralso _pmvidu for cansultation with the Secretary ofthe
va"h‘svlnd otha relevant departments aad agencies of
OCSLA, the U8, Coast Guard curressly

xhcpMedioﬂofcomuﬁVui
Depzmna:ninwhid! the Coast Guard s

Use Federal goveament and affocted States. Under 1e

has special responsibilitcs, and Hoes tesponsibilities would continue undes this amendraent.



paragraph ()(@) authorizes Ge Secretary of the Interior to require cotpanies that conduct

bond 1o cpsure that mouey willbe available to complete activitesina

Jctivities (0 maintain 8
at will pot create 3 liabiliy for the pubhic.

marnet B
dment wiil not interfere with

rakes it clear that te proposed am=n
ercised by other agencies. & spocial
ool apply to weas designated a5 Nal

Paragraph @X9)
provision has been

staratory authorides currently ex
tse provisions of sobsection (p) S0

<tng
added that states that
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STATEMENT OF
JOHNNIE BURTON

DIRECTOR, MINERALS MANAGEMENT SERVICE
U.S. DEPARTMENT OF THE INTERIOR

BEFORE THE
HOUSE COMMITTEE ON RESOURCES
SUBCOMMITTEE ON ENERGY AND MINERAL RESOURCES
U.S. HOUSE OF REPRESENTATIVES

HEARING ON ADMINISTRATION I;EGISLATION
ON ENERGY RELATED USES OF THE OCS

- July 25,2002

E
Madam Chairman, thank you for the -.é!ppommity to appear before the Subcommittee
today to discuss the Administration’;'l‘egislative proposal to help facilitate energy-related
uses on the Outer Continental Shelf (OCS) The Department is excited about H.R. 5156
and its potential to encourage ixmovati;{.!g energy projects on the OCS. Furthermore, the
legislation directly supports the President’s National Energy Policy initiative to simplify
permitting for energy production in an environmentally sensitive manner and also
supports the Secretary of the Interior’s goal of facilitating renewable energy projects. We
look forward to working closely with the Committee as it further considers both the need
for and merits of this proposal. Hopefully, my testimony today will help shed ad(_iitional

light on why the Administration submitted a legislative proposal; some highlights of H.R.



5156; and why the Department of the Interior is given the lead role in this legislative

initiative.

As you are aware, this legislative proposal was officially transmitted to Congress on June
20, 2002, and introduced by Chairman Cubin, as H.R. 5156. The Bill represents the
results of more than six months of extens'iw'/e discussions and collaboration with all
Federal agencies having permitting responsibilities on the OCS, as well as the President’s
Task Force on Energy Project Streamlining. More impoti;ant, H.R. 5156 was developed
in a consensus with our sister agen‘i:ig_;: and reflects the best efforts of the Administration

to address the array of issues associated with permitting various OCS energy-related

projects that are not currently coverecf under existing statutes,

These projects include renewable energy projects such as wind, wave and solar energy.

In addition, the oil and gas industry 1s cfbntcmpléting ancillary projects offshore that

would directly support OCS oil and gas development, pafticulax"ly in the deep water areas
of the OCS. These projects include dei:cloping offshore staging facilities, emergency
medical facilities, and supply facilities. Since there currently is no legal authority to
permit these types of projects, H.R. 5156 would give the Secretary of the Interior the

authority to permit and oversee energy-related activities in the OCS under the OCS

Lands Act.
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Why New Legislative Authority is Needed

Centralizing the overall respounsibility for permitting energy-related uses under one statute
and within one agency will have two significant benefits. First, it will clarify the
regulatory process considerably. When the private sector initiates a specific project, it’
will know where to start the permitting process, and in turn, the Department would
inform the applicant of other Federal permits that may be required. Likewise, the
Department will be able to inform other relevant Federal agencies of the proposal, thus
better facilitating its timely review and consideration. This approach has worked well for
OCS oil and gas activities, in which MMS serves as the one-stop starting point for a
coordinated review and approval prdcess.

Second, it will clearly provide one agency within the Federal government with the full
array of tools needed to comprehen;;ely manage non-traditional OCS energy-related
uses. In short, it will give the Departf_rﬁent the ability to act as a “land manager” with

respect to the permitting and ovcrsigl;t of energy-related uses of Federal submerged lands.

In considering the Adminisuati(;n’s proposal, a logical question to ask is whether
legislation is necessary to site and oversee energy-related uses on the OCS, or can it be
handled under existing authorities. In fact, we asked ourselves that same question as we
began to consider how to best address issues associated with the siting of such uses.

Afler careful analysis of the mechanisms currently in place to handle requests for



innovative, non-traditional energy-related projects on the Federal offshore lands, it
became clear to us that—with limited exceptions—currently there exists no clear

4 authority within the Federal govemnment to comprehensively review, permit, and provide
appropriate regulatory oversight for such projects. The exceptions to this general rule
include oil, gas and other mineral activities per;nitted under the OCS Lands Act (43
U.S.C. 1301 ef seq., Department of the Interior); offshore oil terminals permiﬁed under
the Deep Water Ports Act (33 U.S.C. 1501 ef seq., Department of Transportation); and
projects permitted under the Ocean Thermal Energy Comkrsion Act (42U.S.C. 9101 er

seq., Department of Commerce).

This means that the vast majority of GCS alternate energy-related projects that are or may
be contemplated in the future by the pnvate sector have no clearly defined permitting
process. There is no single agency wnth an overarching role to coordinate that process.

N

Instead, various Federal agencies with}giﬁ'erent responsibilities are responsible for

permitting a specific part of a proposed project.

There are two obvious drawbacks to the current situation. First, this fragmented process
cannot ensure that the Federal govemm;:nt’s myriads of interests in such projects are fully
considered nor can it ensure that its economic and land use interests are adequately
protected. This obstacle can be best overcome by giving a single Federal agency the

overall authority to coordinate and permit these projects—while acknowledging the
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important role that other Federal agencies play (and will continue to play) with respect to
the permitting process. The proposed legislation does just this by investing in the
Department of the Interior the primary regulatory responsibility while explicitly noting
that the legislation will not supercede or modify the current authority of any other Federal

or State agency under existing Federal law.

A second drawback to the current situation is that the private sector, which must make the
tough investment decisions regarding whether to proccc; with new energy-related
projects—is now forced to “agency shop” in an attempt to identify an authority that will
allow them to move forward on a creative new venture. Otherwise, their only alternatives
are to wait for clarified authority b¢f§§rc proceeding, or to proceed—with the possibility
that a new statute will establish ncwiéuthority with new restrictions. Clearly, this
situation stifles innovation in the energy arena-and, in fact, acts as a deterrent to critical

investment decisions associated with offshore energy-related projects.

Already, the oil and gas industry has expressed interest in developing offshore projects
that support OCS oil and gas operations in the Gulf of Mexico, such as offshore staging
areas and hospitals, and has approache;i the Department and othe;'s to discuss these ideas.
However, to date, they have not proceeded with such plans due, in part, to a lack of clear
authority on the Federal level. In another case, the private sector is actively pursuing a

proposed wind energy project offshore Massachusetts. This proposal is being coordinated



by the Army Corps of Engineers (COE) under its authority under the Rivers and Harbors
Act since one of the permits the project must receive is a COE section 10 permit

certifying that it will not be a hazard to navigation.

In sum, due to the absence of clear statutory authority for permitting the range of various
energy-related uses currently being proposed or that may be proposed in the future for
areas offshore, the Administration is firmly convinced that new legislation is needed in
order to provide a clear and predictable regulatory regimgand to fully protect the Federal

govemment’s interests in such projécts.

Highlights of the Administration’s Fegislative Proposal

In general, the Administration’s legi;;;tive proposal sets up a comprehensive framework
for permitting energy-related uses on the OCS not already covered by existing statutes by
amending the OCS Lands Act—-—speciﬁcally, it will add a new subsection (p) to section 8
of the Act. Placing this authority undér:%the OCS Lands Act, which already provides the
regulatory framework for OCS oil, gas, and mineral activities, will allow the Dcpartmt_mt
to build on many of the regulatory provisions already embodied in that Act while still

allowing us the flexibility to tailor those provisions to more non-traditional energy-related

uses.
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Specifically, the proposed legislation would grant the Secretary of the Interior the

authority to—

®Grant an easement or right-of-way for energy-related activities on the OCS—including
renewable energy projects, such as wave, wind, or solar projects; projects ancillary to
OCS oil and gas operations, such as offshore staging areas; and energy or non-energy
related uses of existing OCS facilities previously permitted under the OCS Lands Act;
®Protect the public’s interest to capture fair value for the use of the Federal OCS by

authorizing the Secretary vto require an appropriate form of payment such as a fee, rental

or other payment for use of the seabec'lg;

®lssue the easement or right-of-way'on either a competitive or non-competitive basis, as

appropriate and determined by the Seér;’etary;

e Oversee all activities associated with a project through regulations and inspection

activities to ensure safety and environmental protection;
® Pursue appropriate enforcement actions in the event that violations occur; and

®Require financial surety to ensure that any facilities constructed are properly removed at

the end of their economic life.



Rationale for Designating the Department of the Interior as “Lead” J

Permitting Agency

As the Administration began to actively consider the I.>est approach for addressing issues
associated with siting energy-related uses on the OCS? it became clear early on that the

Department of the Interior should be given the lead role in the permitting of such

projects—and the proposed legislation reflects that consensus. While there are numerous

Federal agencies with permitting responsibilities on the '(;CS, historically the Department

has been the Federal government’s “"lgnd manager.” The Department manages more than

500 million surface acres of land, with the MMS managing approximately 1.76 billion {

-
acres of offshore Federal lands and mineral estate. BLM manages 262 million surface

acres and more than 700 million subs_‘l_’,irface acres of Federal mineral estate.

In this role, the Department has demonstrated unparalleled experience in multiple-use
land management and routinely makes decisions to balance economic activities with the
need to protect the environment. For this reason, the proposed legislation fits well with

the Department’s core missions.

Also, the Department is the primary agency in the Federal government to oversee
development of our Nation’s energy resources—through BLM (onshore) and MMS

(offshore). Since the proposed legislation pertains to the permitting and oversight of
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energy uses on offshore Federal lands, it is only logical that any new legislative authority
that may be enacted remains with the Department already entrusted with that overall

responsibility.

Within the Department, MMS has many years of experience in overseeing oil, gas and
mineral activities on offshore Federal lands. This experience covers many areas such as:
*Environmental expertise and research which are used to make informed decisions with

regard to leasing and operations;

*Engineering expertise and research.fggarding emerging offshore technologies used to
develop oil and gas resources and thg)&arious safety issues associated with these
activities;

*Regulatory expertise in overseeing OCS oil and gas activities to ensure human safety

and environmental protection; and

*A trained offshore inspection workforce that, in addition to enforcing MMS regulations,

also conducts offshore inspections for the Coast Guard and EPA.



*Established working relationships with international regulators to coordinate and share

information and experience on regulation of offshore energy projects to ensure safety of

workers and protection of the environment.

In closing, I would again like to thank the Subcommittee for its interest in this issue and
express our sincere desire to work with you on this important legislation. The
Administration firmly believes that this bill will provide numerous and immediate
benefits. First, it will provide for the sound managemen'tL of offshore public lands by
ensuring that principles of safety, environmental protection, multiple use, fair
compensation, and conservation of resources are all addressed before a project is
initiated. It will also provide the priéf:ﬁate sector, which desires to invest in offshore
energy-related projects with certamtyand predictability. Finally, the bill has the potential
to help increase both our sources an.d%"sppplies of energy that will be so critical to our

Nation in the future, We have already seen that interest and expect to see more once a

statutory framework is in place. o

The Department believes strongiy that we must encourage new and innovative
technologies to help us meet our increasing energy needs—enactment of this legislation

will be one important step in helping us meet those needs.

This concludes my written testimony. However, | would be pleased to respond to any

questions from Members of the Subcommittee.
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Exhibit A R S L e
UNITED STATES DISTRICT COURT
: FOR THE feg 5 des o 'gf

DISTRICT OF MASSACHUSETTS

CONSERVATION LAW FOUNDATION OF
NEW ENGLAND, INC., :

Plainti:t,.>
" wv.

UNITED STATES ARMY CORPS OF ENGINEERS;
MICHAEL P. W. STONE, as he is Secretary
of the Army:

LT. GENERAL HENRY J. HATCH, as he is
Chief of Engineers: and

COLONEL PHILIP R. HARRIS, as he is
Commander, New England Diﬁ&sion, Army
Corps of Engineers:; R

A st W Qs At Ve Nt St Sost SasP Std Nt S g i gt Cns ast Cit Sauft g

Defendgﬁts.

I. Int uwgtio
‘1. .This is a civil ﬁétion brought by Conservation Law
Foundation of New England, Inc. ("CLF"). Thé action is brought
for declaratory relief agaiééf tHe United States Army Corps of

Engineers and various officials thereof (collectively referred to

" herein as the "Corps"). CLF brings this action in connection

with permit number 198803500-R-90, issued by the Corps on
December 14, 1990 (the "Permit™) to American Norwegian Fish Farm,
Inc. ("ANFF"). A true and complete copy of the Permit is

attached hereto as Attachment A.

2. The_Pgrmit was issued under Section 10 of the Rivers and
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Harbors Act of 1899, 33 U.S.C. § 403 ("Section 10"). The Corps®
Section .10 jurisdiction was extended to the United States Outer
Continental Shelf by Section 4(f) of the oOuter Continental Shelf
Lands Act, 43 U.S.C. § 1333(e). N

3. The Permit prompting this action authorizes ANFF to
construct and to maintain indefinitely an offshore aguaculture
facility (the “Facility"), to be located in the public navigable
waters of the United States, approximately 37 miles due east of

‘ Cape Ann,’uassachusetts. The Facility‘ﬁould be used to raise
salmonids and/of other finfish for cdﬁmercial and/or retail sale.
The Permit does not require ANFF to pay any compensation to the
United States for the right to the occupation, for an indefinite
period, of a major area of public navigable waters.

4. Based on informq%ion and belief, the proposed Facility
is unprecedented in Unité? States waters in terms of its size,-
its production capacity ap@ its offshore location in federal
vaters outside of state jqfisdiction. Hitherto, all American
"fish farming" projects hgxe been confined -to much smaller
facilities, located inshofe, principally in the jurisdictional
waters of the states §f Maine and Washington.

5. At the fede;al level, there is no specific statutory

_. framework for regulating aquaculture in general or the raisiné of
finfish in particular. There are no requlations governing the
licensing of aquacultural projects by the Corps or any other
federal agency. Based on information and belief, neithér the

Corps nor any other federal agency has ever prepared a




en,

s

rsiravetn

. » " . e
. W - H .

PR,

programmatic environmental impact statement with respect to
aquaculture.

6. Based on information and belief, the Corps, in issuing
the Permit, has relied solely on internal "guidelines" that seef%
to ensure the submission of data that the Corps deems adequate
for evaluating a specific project on a case by case basis. These.
guidelines were developed in consultation with certain age;xcies
selected by the Corps, with minimal opportunity for input from
the public. v

7. 1In conjunction with issuance of the Permit, the Corps
issued on December 14, 1990 an environmental assessment ("EA"),
pursuant to Section 102(2) (C) of the National Environmental
Policy Act’ ("NEPA"), 42 U;‘?s.c. § 4332(2)(C). A true and
complete copy of the EA ié attached hereto as Attachment B.

8. The Corps conclﬁéed that granting of the Permit for the
Facility was not a major Egderal action significantly affecting
‘the human environment and therefore it was not required by NEPA
to prepare an Environmental, Impact Statement (“EIS"). In
reaching this conclusion, the Corps made an inadequate evaluation

of the environmental impacts of the Facility and made no attempt

to address the cumulatjve impacts of other similar facilities

.. that can be reasonably anticipated. Indeed, the Corps in effect

rejects the need to consi?er cumulative impacts by asserting that
each permit application will be considered on the basis of "case

by case review of project specific data."™ EA at 9,
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II. Parties

A. Plaintiff

9. Plaintiff CLF is a nonprofit, memwbership organization
that uses law to conserve and enhance, in the public interest, )

.New England's natural resources by improving resource management,
environmental protection and public health. CLF's principal

.place of business is located at 3 Joy Street, Béston,
Massachusetts 02108-1497. CLF has a membéfshié‘of approximately
5,000, including individuals, organizatgons, local. boards of
health and conservation commissions.

10. Many of CLF's members live in the Cape Ann region,
including the municipalities of Cloucaster, Rockport, Manchester
and Essex. They will be é;rectly harmed by the Corps' failure to
prepare an EIS by being dghied the opportunity fo fully
scrutinize the plans for:tﬁe Facility, to examine and contest the
supporting énvironnental dﬁalyses and studies, to examine and
comment on ANFF's alternatives to the Facility and mitigation
analyses, and to comment knbwledgeably about the full range of
actual and potential impacts.

11. CLF's members also include the Gloucester fishermen's
Wives Association, Inc., the Cape Ann Vessel Association and the

-:Massachuseéts Inshore Draggermen's Association, which represent
the interests of owners and crews of commercial fishing boats
that operate in the Gulf of Maine and other New England waters,
togéther with their families. The people represented pf these

groups will be directly affected by the adverse impacts of the

. '

»
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Facility, and of similar faciliﬁies that can reasonably be
anticipated following the precedent of the Permit, updn the
exercise of their traditional public rights of navigation and
%ishing in the public offshore waters Qf fhe United States.
other CLF members who will be directly affected by the adverse
impgcts of the Facility are the owners of several boats in the
Gloucester fishing fleet, including Vito C Corporation, S Antonio
Corp., C & N Fishing Corp., Zappa & Pellucia, Inc., Three Friends
Vessel Corp., Mary & Josephine Corp., JPN Corp., S.S.N. Corp. and
Matteo Ferrara. |

B. Defendants
12. Defendant Corps is a division of the Department of the

Army of the United Statesé Defendant Michael P. W. Stone is
Secretary of the Departmgép of the Army. Defendant Lt. General
Henry J. Hatch is the Chf%f Engineer of the Corps, with overall
responsibility for the peémitting activitiés of the Corps.

Defendant Colonel Philip R. Harris is the Commarder of the

_ Northeast Region of the Corps, with responsibility for the

permitting activities of the Corps in the Northeast Region that
includes Cape Ann. Defendants Stone, Hatch and Harris are being

sued in their official capacity.

.. III. Jurisdiction and Venue

13. This Court has jurisdiction over this case pursuant to
28 U.S.C. § 1331 (federal question); 28 U.S.C. § 2201
(declaratory relief); 28 U.S.C. § 1346(a)(2) (United states as a

defendant); and 5 U.S.C. § 702 (right of review under the
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feed goes into growth of the fish, the remainder passing directly
or indirectly as waste, feces, etc. into the marine environment.
The 2dministrative Process

' 19. ANFF filed its application for the Permit on November .
25, 1988, The Corps on February 8, 1989, gave notice of a public
hearing on this application.

20. In response to the Corps' request for comments on i
ANFF's application, CLF submitted written comments on April 14,
1989 (Attachment C hereto). CLF urged %he preparation of.
compreheﬂsive regulatioqg to guide the Corps in reviewing permit
applications for aquacﬁlture projects. In the alternative, CLF

maintained that the Corps, prior to establishing a policy

) s = il & IR S =S B R T s

precedent of this importaﬁ%e, should prepare a programmatic EIS.-
Such an EIS would: a) coqéider the legal and pélicy implications
of closing off or restriéging publip use of large areas of public

waters for the benefit'of:a single private user, without payment

- ey

of compensation to the Un;ﬁed States; b) explore the cumulative
long range impacts of mult%ple facilities of this nature and_
scale on both the natural environment and on existing users of '
offshore waters; and c) consider in depth the criteria for sifing :
any such facilities in public waters. In its EA, the Corps has
_rejected all of these recommendations.

21. In response to the Corps' request for comments on
ANFF's application, the Commander of the First Coast Guard
District, by memorandum dated February 24, 1989, stated ‘the

opinion that "it is not in the public interest to exclude the
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mariner from such a large area" and "to effectively reserve 49
square miles of the navigable waters to the exclusive use of one
commercial operation." A tfue and complete copf of this
memorandum is attached hereto as Attachment E. *

22. The New England office of the United States Fisheries
and Wildlife Service, by letter dated May 10, 1989, expressed
conéern over potential énvironmental impacts and recommended’
phased-in establishment of the Facility, combined with a
monitoring program. A true and complete copy of this letter is
attached hereto as Attachment F.

23. The Northeast Regional office of the National Marine
Fisheries ?ervice ("NHFS“;; by letter dated June 1, 1989
(Attachment D hereto), maﬁp a number of recommendations,
including recommendationé?,a) that the site be moved eastward:
b) that the project be réghced in size or that a programmatic
EIS be prepared; c) that ﬁbnitoring programs be developed to
determine adverse environﬁé;tal impacts and the extent of
hardship on the fishing inéustry; and d) that a moratorium be
imposed on the'acceptance‘SE further épplications for permits for
such projects pending the evaluation of the results of the
monitoring programs.

24. NMFS reiterated these recommendations by letter dated

A{January 25, 1990. A true and complete copy of this letter is

attached hereto as Attachment G.
. 25. Except for moving the site eastward, the Corps. has

failed to follow any of the NMFS recommendations.
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26. Based on information and belief, the Corps disregarded
a Memorandum.of Understanding with NMFS by failing to give notice
to NMFS of the terms of the Permit prior to its issuance, and
éhereby denied NMFS the opportunity to seek further
administrative review of the Permit within the Corps.
27. The New England Fishery Management Council ("NEFMC"),
.by letter dated May 19, 1989, expressed concern over the Corps'
congideration of the ANFF application in the absence of any
federal statutory framework to govern si%ing, user conflicts and
environmental impacts. NEFMC seriously questioned the exclusion
of fishermen from traditional-offshore fishing areas and the
privatization of public waters without a thorough review of the
broader implications of sugh a decision. NEFMC recommended that
a programmatic EIS be prepéred prior to the issuance of a perﬁit
‘to'ANFF.or that the'scopeﬂﬁf the project be significantly
reduced; énd further recomménded that a regulatory framework be
developed to address its concerns. A true and complete copy of
the NEFMC letter is attached hereto as Attachment H. The Corps
has failed to follow any of the NEFMC recommendations.
28. By letter dated July 18, 1989, the United étates
Environmentél Protection Agency, Region 1, ("EPA") recommended
_that an EIS be prepared to address the potential impacts of the
project, including the effects on the commercial fishing industry
and on marine mammals. A true and complete copy of the EPA
leﬁtér is attached hereto as Attachment I. The Corps has

rejected this recommendation.

10
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COUNT I

29. CLP realleges and repleads Paragraphs 1-28 above.

30. Section 102(2)(C) of NEPA, 42 u.s.c. § 4332(2)(0),
fequires the preparation of an EIS prior to and in connection N
with "major Federal actions significantly affecting the quality
of the human environment." Id.

31. Regulations implementing NEPA, promulgated by the
Council on Environmental Quality at 40 C.F.R. §§ 1500 et seq.
("CEQ Regulations"), particularly 40 C.F.R. §§ 1508.7,
1508.27(b) (7)., provide ;hat the determination of whether a
federal action will "significantly" affect the human environment
must include a consideration of whether the proposed actions,

gpresent and reasonably foreseeable

combined with other past,’
future actions, will havg:a "cumulatively significant impact on
the environment.” JIgd. .  |

32. The Corps, in iﬁs coﬁclusion that an~EIS is not
required, has violated NEBA and the CEQ Regulations by failing to
consider adequately all the potentially significant direct and
indirect impacts of the Fécility oﬁ_the human environment,

including impacts on navigation, commercial fishing, water

quality, aquatic organisms, and marine mammals and birds; and has

_.violated NEPA and the CEQ Regulations by failing to consider the

cumulative direct and indirect impacts on the human environment
of the Facility and of other similar future facilities that are
reasonably foreseeable.

33. The Corps has violated NEPA and the CEQ Regulations by

11
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failing to file a programmatic EIS prior to issuing the Permit
for the Facility, an action that the Corps should have taken in

view of the unprecedented nature and size of the Facility and its

-

location in public waters that fall solely under federal
jurisdiction and especially in view of the lack of a federal
requlatory structure. . ‘
34. The Corps, by issuing the Permit without preparation of
an EIS, has violated NEPA and 40 CFR § 1508.27(b) (6) by failing
. to give adequate consideration to the precedent-setting nature of
the Facility, precedent—settlng both in size and in its location
in offshore waters that are under exclus;vely federal
jurisdiction. .

35. The Corps, by is&uing the Permit without preparation of
an EIS, has violated NEPA and 40 CFR § 1508.27(b) (4) by failing’
to give. adequate consxderatlon to the *"highly controversial™

nature of the reasonably foreseeable effects of the Facility,
especially its effects on the commerc1a1 fishing boats that have
been accustomed to operate:}n or near the proposed site of the

' Facility. . o - ' -

36. The Corps has violated NEPA and the CEQ Regulations by
failing to give adequate weight, in its EA, to the interference
with the traditional public rights of navigation and fishing

.‘caused by effectively granting to a single private party, ANFF,
the right to the exclusive use of a large expanse of
approximately 47 square nautical miles of public navigable

waters, an action that will have the practical effect of

12
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drastically inhibiting navigation and commercial fishing in that
area. )

37. The Corps has violétéd NEPA and the CEQ Regulations aAd
has acted arbitrarily and capriciously and contrary to law, in ~
violation of Section 706 of APA, by issuing a finding of no
significant impact based on an analysis of environmental impacts
that wholly fails to éédress the issue of cumulative impacts on
navigation and commercial fishiné from the maintenance in federal
waters of the Facility and of other simjlar facilities that are
reasonably foreseeable.

COUNT .11

38. CLF realleges énd repleads Paragraphs 1-37 above.

39. The waters in which the Facility would be located and
the lands under those wate;s are public trust resources of the
United States. ":

40. Tﬁe United stateéxis the trustee of these resources for
the benefit of the public ééd has an affirmative fiduciary duty,
both under common law and Skder NEPA, to protect these resources
from envirbnmental damage and to preserve these resources for the
present and future public uses for which they are adapted,
particularly navigation, fishing and commerce.

41. The Corps, as an égency of the United States, has

violated the public trust obligations of the United States by

granting to a private party, ANFF, for its own private uses, the
exclusive right to occupy indefinitely a significant portion of

the public waters of the United States, thereby depriving the

13
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public of their rights of navigaﬁion, fishing and commerce in

thase waters.

42. The Corps has violated the public trust obligations of

-

the United States by granting to a private party, ANFF, the
exclusive right to occupy ipdefinitely, and to derive economic
benefits therefrom, a significant éortion of the public waters of
the United States without the payment of compensation to the
United States for depriving the public of their rights of
navigation, fishing and commerce in those waters.

43. The Corps has violated the public trust obligations of

the United States by failing to recognize, acknowledge, and give

explicit consideration to these public trust obligations in
issuing the Permit and thef#EA and in rejecting the recommendation
that an EIS be prepared. ‘t

. COUNT.III

44. CLF realleges anéfrepleads Paragraphs 1-43 above.

45. Although the COrgé has in the past issued regulations
undeg Section 10-to governdshe permitting process for. special
types of ﬁrojects, such asp;;tificial reefs,vand despite the
significant environmental, technical and economic issues raised
by aquaculture facilities ip general and offshore aguaculture
.facilities in particular, the Corps has rejected the
recommendation by CLF and NEFMC for rulemaking prior to issuance
of the Permit. By rejecting this recommendation, the Corps has
denied the public the opportunity to review and comment -on

proposed permit processing procedures for aquaculture facilities.

14
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46. The Corps' issuance of the Permit for the Facility,-
without having previously promulgated appropriate fegulations to

govern permitting of offshore aguacultural facilities, is

-

arbitfary, capricious, and an abuse of discretion in violation of
APA, 5 U.S.C. § 706. .

47. The violations of NEPA and APA alleged in this
complaint, as well as its violation of the public trust
ocbligations of the United States, are causing and will cause
Plaintiff CLF and its members 1rreparabie harm for which there is
no adequate relief at law.

WHEREFORE, Plaintiff CLF respectfully requests that this
Court: . ' ' .
. A, giant a declaraté;y judgment that the Defendant Corps
has violated its non-disqﬁétionary duties under NEPA and the CEQ
Requlations by reason ofgifs failure to prepare and issue a
programmatic EIS or a sitéﬁépecific EIS prior to issuanée of the
Permit; i

B. grant a declaratory judgment that the Defendant Corps,
by reason of granting the Permit to ANFF, has violated the public
trust obligations of the United States with respect to the public
navigable waters of the United States;

C. grant a declaratoryljudgment that the Defendant Corps
has violated APA, 5 U.S.C. § 706, by its issuance of the Permit
to ANFF prior to the promulgation of comprehensive regulations
governing the issuance of Section 10 permits for aquacuituré

projects;

15



such as regulated whale watching, nonlethal research, and widespread educational,
aesthetic, and environmental programs relating to free-living whales, dolphins, and
porpoises. Our ultimate aim is peaceful coexistence and mutual enrichment for humans
and cetaceans. _

The mission of the International Fund for Animal Welfare (IFAW) is to improve
the welfare of wild and domestic animals throughout the world by reducing commercial
exploitation of animals, protecting wildlife habitat and assisting animals in. distress. It
seeks to motivate the public to prevent cruelty to animals and to promote animal welfare
and conservation polities that advance the' well-being of both .animals andi people. .
IFAW has over two million supportérs'i world-wide. Consistent with its mission to protect
wildiife habitat from destruction and degradation, the IFAW.- seeks to assure that the .
waters along the East Coast is deveklg’fped in a manner that maintains op.timal...r.\abitat for
animals. This need is particularly _ﬂiuStratgd by the proposed windfarm in Nantucket
Soun'd which would take place in hurviicjreds of acres of important wildlife habitat.

- 'Ighé'-"i'hterﬁational Wildiife Coalition Inc. (IWC) is a non-profit conservation
organization based in East Falmouthﬁ’Massachusetts. Founded in 1984, the Coalition is
dedicated to public education, reseafcﬁ, rescue, rehabilitation, litigation, legislation and
international treaty negotiations concerning global wildlife and natural habitat protection
issues. The IWC oversees the Whale Adoption Project (WAP) comprised of 25,000
members.‘ WAP .membersAadopt,enda’ngered humpback whales that migrate along the
East Coast of the United States. IWC is also a foundidg member of the Cape Cod
‘Stranding Network, which responds to stranded cetaceans and pinnipveds' throughout
Cape Cod, MA. IWC has a vested interest in any proposal for construction of facilities
such as Cape Wind at Horseshoe Shoals in Nantucket Souhd, a known habitat for many
protected marine mammal species.

The Whale and Dolphin Conservation Society (WDCS), is a nonprofit

4
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conservation and welfare organization representing over 70,000 members and
supporters worldwide. Since its establishment in 1987, WDCS has funded- and
conducted extensive research on issues relating to cetaceans in the wild and in -
captivity, and is a respected source of information on the scientific, biological, political
and legal aspects of cetacean protection. WDCS has supported over 50 conservation

projects woridwide, and serves as the global voice for the protection and conservation

| of whales and dolphins and their environment through campaigns, scientific research,

field projects, legal advocacy and educational outreach

Three Bays Preservation, Inc. (“Three Bays) is a not-for-profit environmental
organization created to protect, malntaln and enhance the aquatic environment and
related ecosystem of the three—bay estuary comprised of West Bay, North Bay and
Cotuit Bay in Barnstable County, Cape Cod, Massachusetts, and to take action to
forestall and minimize threats to the héalth of the Three Bay system. |

Sl " ARGUMENT

H i

1. THE FEDERAL GOVERNMENT HAS A PUBLIC TRUST OBLIGATION TO

MANAGE PRIVATE USE OF THE OUTER CONTINENTAL SHELF TO
PREVENT IMPAIRMENT OF THE IMPORTANT BIOLOGICAL RESOURCES
LOCATED THERE

The Cape Wind pro;ec’t would be located on the outer continental shelf (OCS),'

beyond the territorial seas, in waters subject to exclusive federal control and

“responsibility. Pollard's Lessee v Hagan, 44 U.S. (3 How.) 212, 217 (1845) ("[AJl the

navigable waters of the U.S. are the public property of the nation, and subject to all
requisite legislation by Congress”). The OCS is public land; the waters that overiie it are '
public waters; and the fish and wildlife that depend upon it are public resources. Shively
v_Bowlby, 152 us. 1, 14 (1894). Even the ocean wind that Cape Wind seeks to
hamess is a public resource. As important as it is to develop wind energy it cannot, and

need not, come at the expense of these other public trust 'resources.
5



Washington State

A proposal has been made to construct a wave energy generatlng plantin -

Olympic National Marine Sanctuary.

The scal.e of these proposed developments in some of the 'mo's;t pristiné and sensitive »
marine environments in the country is staggering. It is inconceivable that Congress’
would give the Corps the power to freely dispose of public resources without placing

. some limits on its discretio.n and providing some standards for the allocation of rights to

C oy

access the OCS.

3. THE CORPS LACKS AUTHORITY TO PERMIT DEVELOPMENT OF THE

OUTER CONTINENTAL SHELF FOR NON-OIL AND GAS ACTIVITIES

The Corps claims authority to igsue RHA § 10 permits for off-shore wind energy

projects, and for many other Kinds oﬁ*@ﬁdustrial devélopment, under § 4(f) of the OCSLA,
42 US,CI § 1:}33(e). That section prOvi&gs: "The authority of the Secretary of the Army to
;x)revent;’obvstructiolrr to navigation in the ’navigable waters of the United States is |
extended to the artificial islands, installations, and other devices referred to in
subsection (a) of this section.” In tum, subsection 1333(a) provides: "The Constitution
and laws and civil and political jurisdiction of Athe United States are éxten&ed to the
‘subsoil and seabed of the outer Continental Shelf and to all artificial islands‘and all
ingtallations and other devices permanently or temporarily attached to the seabed,
which may be erected thereon for the purpose of exploring for, developing, or producing
resources therefrom, or any such installation or other device (other than a ship or

vessel) for the purpose of transporting such resources, to the same extent as if the .

16
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outer Continental Shelf were an area of exclusive Federal jurisdiction located within a
State." |

On their face, these provisions do not authorize the Corps to issue § 10 permits
for renewable energy developments on the OCS. The OCSLA was enacted for the
express purpose of authorizing and regulating the extraction of oil and gas and other
minerals from the OCS.® There is no mention of renewable energy anywhere in the
OCSLA.

Although the OCSLA does not define the term “resources,” the Submerged
Lands Act, enacted at the same time as the OCSLA, defines "natural resources” as
follows: "The term 'natural resources' fncludes, without_lfmiting the generality thereof, oil,
gas, and all other minerals, and ﬁsh,ghrimp, oysters, clams, crabs,‘lobsters, sponges,
kelp, and other marine animal and plént life but does not include water power, or the

use of water-for the production of power . . ." 43 USC § 1301(4). The exclusion of

£

“water bower“ is strong evidence that, ln 1953, Congress did not have renewable

energy sources in mind when it enactécﬁ% the comprehensive leasing program for
*mineral" development on the OCS. Further evidence is found in thé subsequent
enactment of the Ocean Thermal Conversion Act (OTEC) in 1980, which created a
specific "legal regime which will permit :'smd encourage the development of ocean

thermal energy conversion as'a commercial energy technology.” 42 USC §9101(4).

8 The OCSLA provides: “The term ‘development’ means those activities which take place following discovery
of minerals in paying quantities, including geophysical activity, driling, platform construction, and operation of all
onshore support facilities, and which are for the purpose of ultimately producing the minerals discovered.” 43 USC
§1331(i) (emphasis added). Further, the Act provides: “The term ‘minerals” includes oil, gas, sulphur, geopressured-
geothermal and associated resources, and all other minerals which are authorized by an Act of Congress to be
produced from ‘public lands' as defined in section 1704 of this title.” Id. at §1331(q).
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Congress also took pains in OTEC to protect public trust resources of the OCS by
providing for “the pfotection of the marine and coastal environment, and consideration
of the interests of ocean users, to prevent or minimize any adverse impact which might
occur as a consequence of the development of such ocean thermal energy conversion
facilities or plantships." 42 USC § 9101(5). Thus, it is highly unlikely that Congress
meant to authorize the development of the OCS for wind energy without a word about
the neéd for similar safeguards.

Not surpﬁsingly, this is the view of the Secre’{ar; of Interior, who is the federal
official charged with implementing the__ OCSLA In a recent letter transmitting a bill to

Congress proposing a leasing program for "Alternative’Energy-ReIated Uses of the

Outer Continental Shelf," the Assistaﬁ& Secretary for Lands and Mineral 'Managemenf in

the Department of Interior stated:

- Generally, mechanisms dp not currently exist by which an
applicant can obtain approval from the Federal government -
to utilize the OCS for non-oil and gas related activities.
Similarly, there exists no designated Federal agency that is
tasked with the authority to protect the Federal interest in the
OCS and to manage such activities to ensure that they are
conducted in a safe and environmentally sound manner.®

Other bills have been introduced in Congress to fill this Ieglslatlve gap. Inthe House,
H.R. 5156, the so-called Cubin Bill, was introduced in the last legislative session.
Although this bill Was not enacted it is likely to be re-introduced in the next session of

Congress.

? | etter from Rebecca Watson, Assistant Secretary , Land and Minerals Management, to the Honorable
Richard Cheney, President of the Senate (June 20, 2002) (attached as Exhibit D). :
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The Massachusetts Attorney General has also called for federai‘legislation to "fill
the hole" that exists with respect to managing wind energy production on the OCS. As

General Reilly stated:

The development of renewable energy facilities is critically
important to our economy, our environment and our national
security. But the appeal and promise of wind need not
override thoughtful planning, particularly when the project
site is largely undeveloped territory like the Outer
Continental Shelf. in particular, we need not move with such
haste that we risk ending up siting Iarge-scale wind projects
in areas that with groper deliberation we may determine to
be inappropriate.’

The U.S. Environmental Protection Agency (EPA) has also expressed misgivings about

the lack of clear authority to permit non-oil and gas OCS develdpment. In commenting
A : -

on the scope of analysis for the preparation of an environmental impact statement (EIS)

on the Cape Wind project, EPA noteé?ihe current "lack of existing policy and regulation

dictating »Whiéh agency has authority dypr siting issues, whether competition should

exist for development sites, how/whethier easements/lease/fees should be reql.iiredvfor ‘
the use of public property and its resdu?%:es by a private corporation, and what sort of -
requirements should be imposed to ensure proper site réstoration and managément
after the useful life of the project ends.”'! EPA concluded: "It is our belief that the

project [Cape Wind] should not proceed through the permit process absent serious

19 etter from Thomas F Reilly, Attomey General of the Commonwealth of Massachusetts, to The Honorable
Barbara Cubin, Chair, Subcommittee on Energy and Mineral resources, U.S. House of Representatives. {October 17,
2002) (attached as Exhibit E).

1 etter from Robert Varney, Regional Administrator, USEPA Region One, to Colone| Brian E Ostemdorf,

District Engineer, USCOE (April 5, 2002) (attached as Exhibit F).
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analysis of this private use of public trust resources for renewable energy development
on the OCS."
In sum, the prudent course of action here is to give Congress an opportunity to

debate the pros and cons of promoting additional development of the QCS, to develop

legislation that takes all these competmg values into account, and to produce a blueprmt

for how the nation's coastal resources areto be managed in the publlc interest.

CONCI___LJSIONL
For the foregoing reasons, Amici Conservationists urge the court to declare that

the Corps of Engineers lacks authority to permit development on the outer eontinen_tal

shelf other than as expressly authonzed by Congress that Congress has not authorized:

renewable energy development on the OCS; and that Cape Wind's "data tower" was. .
uniawfully erected on public lands on’ the OCS. Further, the Corps should be ordered to
_cease‘ is'suing permits for unauthorized $tructures on the OCS pending appropriate
congressional action. ‘

" Respectfully submitted,-

A. Lauren Carpenter (617 348 300)
BBO # 551258
Sullivan, Weinstein & McQuay PC
Two Park Plaza
Boston, MA 02116-3902

Of Counsel:

Patrick Parenteau (802 763-8303)

Professor of Law :

Vermont Law School

South Royalton, VT 0507

pparenteau@vermontlaw.ed .
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United States Department of the Interior

FISH AND WILDLIFE SERVICE
New England Figld Office
70 Commercia! Strsat, Suite 300
Concord. New Hampshire 03301-5087

April 1, 2002

Colorel Brian E. Osterndor?
District Engineet

U.S. Ay Cocps of Engineers
New England District

€96 Virginia Road

Concord, MA 01742-2751

Dear Colonel Osterndordi:

This responds tc your January 23,2002 fetter and Federal Register Notice (67 FA 4414) requesting
scoping comrents on the propases Cape Wind Energy Project, Wartucket Souad 2ag Yarmouth,
Massachusetts.

'{ Genersl Commepis

By letter ¢ated December 31, 2001, the Service provided preliminary scoping comiments 1> Secretary
P Robert Durand on the expaaded Ervironmental Notficztion Form for the Massachosers
‘ environmertal review process for the Cape Wind Projecs. We hereby ircorporate our December 3,
‘ 2001 comments (capy eaclosed) into these scoping comments as ther were prepared with the iptent
! of serving s scoping comments for a jeint MEPANEPA process. M. Brian Vaiitonof'your staff was
‘ provided a copy of the December 31, 2005 comments at the time they wese issued to beip insure an

orderly coordination and scoping prosess.

Rather than reiterate the jssues we raised in our Decamber 31, 2001 lerzer 0 Scerstary Durand, we
would like to use this opportusity to focus on the fact that we believe the siting proposal by Cape
Wind on outer continental shelftaads may benefi from a twe-step evaluarion process similar 10 that
for ofl and gas developrent. The £rst step should inchude a broad-based zorirg of master planning
analysis of the OCS lands off the New England coast 0 determine which lands and waters.are
environenentally ssitable Sor potentiel development for wind, wave, and perhaps ather forms of energy
development The second siep would involve a detailed evaluation of thos2 areas which are
potentially scitable for projects like the Cane Wind Energy proposal.
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Specific Comments

The lands on which the Cape Wind Energy Project weuid be situated are part of the federal cuter
continente] shelf Cumently, we are unsure if any federal agency has the authcrity to lease or convey
use of these lands for the development of an energy faciliry. This issue norwithstanding, it would be
a more efficient asd inforrative NEPA process if the shematives analysis could step back and analyze
the OCS lands off the New England Coast usiag a variety of siting and evaluaticn aiteria and
determine which arcas of the OCS wocld be envitormentelly suitable fot the development of offshore
wind, wave, and perhops other encrgy resources. This threshold exmmiration would facilitate mecting
the federal public trust respensibility by providing a public process in which decisions about zoning
and uses of the OCS are made. Unfortunately, the Corps Notice of Intent on the Cape Wind Energy
Project speaks only 10 the evatuation of alemative sites on Nantucket Sound, not 2o the broader
public policy issue involving zoning and iand use planning to identify appropriaie uses of Sederal trust
preperty and related trust resourcss. Withou: this important threshoid nizp, the Corps, EOEA,
coopesating agencies, aod others cannot adequstely examine a reasonzble range of altemarive sites
for wind energy development on the OCS. For instance, absent the above broad scale siting and
evaluation process, we would have nc way of knowing whether or nst Nemucke: Sound would be
determined to be an acceptable OCS area for potental development as 2 wind resource area. By
moving forward as proposed in the Natice of Intent, the EIS procsss creates the presumption that
Horseshoe Shoal and othes Nantucket Sound sites are reasoniable alternative sites for wind energy
development when. in fact, they may not be suitzble.

Accerdingly, the Service believiés the Carps should siep back and cordyct 2 zoning and siting
evaluation of the OCS lands off the New England Coast for wind and wave energy developmery,
using in open public process, 15 2 necessary first step 10 create a more =fficient NEP A process. The
results of the zoning and siting evelztion should then bz used to sclect reasoneblz alternative ocean
sites (which may or may not include Nartucket Sound) for wind aad wave energy develepmert

The range of alterratives in the EIS wil! cleacly be affected by the manner in which the project
purpose and need are defined. The Corps should define the project purpose and need more broadly
than the applicant’s stzted purpese. We believe che project purpose should be dcfined as the
producticn of alectricity for use in the New England power g=id. Under thisbroader project purpose,
the alternatives in the EIS would need to include alt reascnable generation sources, not just renewable
energy, various sizes of generation capacity, not fust 3 £2C mw-sized facility; and g eneration jocaticns
encompussing the emire New England Power grid, rot just the Cape Coc urea

The Corps should ccasider utilizing 2 tiering consept to screen the universe of alternative geaeration
sources, sizes and locations into smeller and smaller pools to ge: to a short st of regsoneble
shernatives. The Corps, EOEA, and the cooperating agensics should commit1o developing sareening
criteria 16 tease apan: the rezsorable alternatives frosm: the larger group of potential alteraatives.
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Regarding the search for alternative geacration sources, sizes and locations, the EIS wiil need 10
examine the nesd for power iz the New Eagiand power ¢fi€, consider whether excess capacity exists
with existing facifities and whethe: excess capacity exists with epproved but not yer constructed
fclities. This analysis should 2lso considet the various regional exparsion prejeas associated with
the Sabic Ystanc, N.S. naturel ges ficld such as the proposed Neprune offshore direcs current power
fine and ax: 3s-vet uonamed offshore natural gas pinehine thet would servevarious New Eagland cities
and tae New York-New Jeisey arcz. Other projects ander considezation for development or
decoramissioning zould also affect the aced for power and the cconomics of various generator

scurces on the regional grid.

We anticrpate that informetion oa recentiy proposad, approved, or coasucted energy projects
including gencration sources, sizes and lccations could be obrained frem the various state energy and
planning cfficss, public utility commissicns, energy facility siting board(s), 2rnd Gom the New Eagland
Fower Pool. This recent markst jaformation should provide useful daua for Getermining what
constitutes 2 viable commertial scele facility withen the various geserasion sources es well as
providing daw on total capaciry of the vasious generation sources ot categeries M toe New England

power gnd, &.g., natural gas, rencwabies, 2I€.

[ am: sure you will agree that geming the aiternatives analysis properly framed is one cfthe biggest
challenges facing the Ceeps, EOEA, and the cooperating sgencies. The fact thes beth public preperty
and rescurces ase proposed for privatizatios with this: first-of-its-kind large scale wind energy
development -rukes the task more deating Should vou have questions abodt these scoping
comments. feel £ee 10 contact me o M. Vem Lang ef this ofice 2t 603-223-2541.

Sincerely yours,
Michaei J. Bartlex
Supervisor

New England Ficid Office

Enclosure
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April 5, 2002

" Colonel Brian E. Osterndorf

District Engineer

United States Army Corps of Engineers
696 Virginia Road

Concord, Massachusetts 01742-2751

RE: Cape Wind Project Draft Environmental Impact Statement Scoping Comments
Dear Colonel Osterndorf:

EPA New England appreciates the opportunity to comment on the scope of analysis for the
preparation of a Draft Environmental Impact Statement (DEIS) for the Cape Wind Associates,
LLC (Cape Wind) proposal to construct a wind-powered electrical generation facility (wind
farm) in Nantucket Sound off the coast of Cape Cod, Martha’s Vineyard and Nantucket. Based
on the applicant’s information, we understand that the project will feature 170 wind turbines
spread across 28 square miles of Nantucket Sound that would produce up to 420 megawatts of
cnergy. The 426 foot tall turbines would produce energy that would be transmitted via
submarine cables to an electrical service platform where it would be converted and transferred to
Cape Cod via two 115KV submarine cables. While preparing these comments, EPA has
reviewed applicant-generated information contained in its application to the Corps of Engineers
(Corps) for Section 10 authorization and recent comments offered by a number of state and
federal agencies, as well as the public. This letter sets forth our specific concerns about the scope
of analysis for the DEIS. ' '

EPA commends the Corps for deciding early on that an EIS should be prepared pursuant to the
National Environmental Policy Act (NEPA) to support decision-making regarding the Cape
Wind proposal to construct a wind farm in Nantucket Sound. That decision paves the way for a
comprehensive analysis of this challenging and precedent-setting project. In addition, EPA fully
supports the efforts of the Corps and the Massachusetts Executive Office of Environmental
Affairs to integrate their respective reviews within a combined DEIS/DEIR under NEPA and

. Massachusetts Environmental Policy Act (MEPA). This joint review should improve the public

review process and streamline the environmental review for the project.

The Corps-sponsored scoping sessions were well attended and featured a valuable transfer of
questions, concerns and suggestions about both the project and the types of information that
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should be included in the DEIS/DEIR. Discussion at each meeting demonstrated significant
public interest in a comprehensive evaluation. Continued interagency coordination across
federal, state and local jurisdictions will be critical for ensuring that the DEIS/DEIR adequately
informs the various regulatory reviews that will follow.

As you know, the generation of electricity from fossil fuels is the single largest industrial
source of air pollution in New England. Because of these fossil-fuel power plant emissions,
New England continues to experience too many days of unhealthy air and too much degradation
of the environment, including acidification of lakes and streams, mercury deposition, visibility
impairment, greenhouse gas emissions, and excessive nitrogen loading to our ecosystems. In
addition, apart from air emissions, fossil fuel burning power plants can cause environmental
harm from their withdrawal of cooling water from, and their discharge of heated water to, the
region’s waterways. There are also many adverse environmental impacts associated with the
extraction, refining and transportation of fossil fuels to be used in the New England market.
Consequently, EPA New-England strongly supports an increase in the amount of electricity
generated in the region from renewable resources such as wind power. However, no shift
to renewable energy, either through the development of this or any other project, can be
made without a complete understanding of the environmental impacts and tradeoffs
associated with each alternative.

EPA looks forward to coordinating with the Corps and other local, state and federal interests as
work is done to determine the appropriate scope of analysis for the project and as specific
investigations are developed to gauge the level of impact associated with each altemative under
consideration. Off-shore wind farm operations, such as the one proposed by Cape Wind, raise a
number of public policy concerns and environmental questions that must be carefully addressed.
These issues are summarized below.

Determination of the Range of Alternatives

The Council on Environmental Quality’s (CEQ’s) regulations implementing NEPA at 40 CFR
Part 1502.14 explain that a reasonable range of altematives should be presented and compared in
the DEIS to allow for a “clear basis for choice among options by the decision maker and the
public.” Moreover, CEQ’s “Forty Most Asked Questions Concerning CEQ’s National
Environmental Policy Act Regulations” explain that “Section 1502.14 requires the DEIS to
examine all reasonable alternatives to the proposal. In determining the scope of alternatives to be

" considered, the emphasis is on what is ‘reasonable’ rather than on whether the proponent or

applicant likes or is itself capable of carrying out a particular alternative. Reasonable altematives
include those that are practical or feasible from the technical and economic standpoint and usmg
comnumon sense, rather than simply desirable from the standpomt of the applicant.”

Framing an appropriate purpose and need statement is a key element in the development of a
range of alternatives for analysis, as the alternatives flow directly from it. The proponent’s
application states that the project’s purpose is “to generate up to 420 MW of clean, renewable
wind-generated energy that will be transmitted and distributed to the New England regional
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power gnd, including Cape Cod and the Islands....” While we think the applicant’s proposed
purpose statement is a good starting point, we recommend it be modified to make it less
constraining for the purposes of the NEPA analysis and determining the range of alternatives to
be investigated in the DEIS/DEIR. As a starting point, we suggest that the purpose statement be
modified by striking the words “clean” (as it is somewhat vague and open to interpretation) and
“wind-generated” (too limiting) and the phrase “including Cape Cod and the Islands...” (as a
geographic aspect is implied in the New England Power Grid component of the statement).
Finally, we suggest that specific reference to a particular size for the project be dropped from the
purpose statement and that it be replaced with language descriptive of a commercially viable
rencwable energy facility. With these changes, the basic project purpose statement would read,
*“The project’s purpose is to develop a commercially viable renewable energy facility that will
generate electricity distributed to the New England regional power grid.”

EPA looks forward to working with the Corps and other federal agencies in a cooperative fashion
to establish an appropriate basic project purpose through the Highway Methodology Process.
The characterization of need provided by the applicant should be fully supported by the analysis
‘provided in the DEIS/DEIR. Following that step, the agencies should work closely to agree on
an acceptable range of alternatives to be considered in the DEIS/DEIR. At this point the range of
alternatives could include renewable energy generation from a number of sources of different
sizes/generation capacities, both on and offshore, or combinations of sources/types of facilities,
that would supply power to the New England power grid. The analysis should fully analyze the
rate of development of new wind technology and the likelihood that currently infeasible
alternatives may become feasible in the near future (e.g., placement of turbines in deeper waters).
The altemnatives list would also, of course, include the applicant’s proposal as well as the No-
Build scenario.

Analysis of Alternatives
Once a complete list of alternatives is identified, the Corps should consider developing an

interagency work group (including federal and state participation) to develop screening criteria,
tailored to this case and linked directly to the statement of purpose and need, that will support

~ decisions to eliminate or retain altematives for additional analysis in the DEIS/DEIR. As

altemnatives advance through the screening process we expect that increasing levels of

.information and analysis will be necessary to evaluate tradeoffs and to support decision-making.

The Corps’ analysis of altenatives will require a thorough and independent examination of the
applicant’s claims regarding a number of factors including:

project size and proposed site;
project need;

potential benefits; '
potential costs/impacts; and,
renewable energy technology.
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At this point, the economics of the project are poorly understood and a greater level of
information will be necessary to evaluate the proposed alternative as well as other alternatives
that could achieve the project purpose. The discussion of alternatives should include the impact
on electricity rates in New England and a discussion of fuel diversity, and the potential for future

supply constraints, reliability problems, and price increases associated with over-reliance on a
particular fuel source.

A thorough assessment of the relative environmental tradeoffs of each alternative should be
provided in the DEIS/DEIR. As you know, the record is brimming with a wide range of
important and thoughtful comments offered by our federal and state colleagues as well as by
industry groups and the public. Each of these comments must be carefully considered during the
development of the scope for the DEIS/DEIR. At this point in the scoping process the list of
potential impacts that should be addressed is lengthy. While we recognize that the consideration
of impacts must be tailored for each altemative under consideration, it currently appears that the
list of issues to be explored includes: avian impacts, marine impacts (to recreational and
commercial fisheries, marine mammals, benthic habitat, circulation, physical conditions, and
overall ecology), visual impacts, noise and vibration impacts, aviation impacts, impacts to
communication/transmission networks, commercial and recreational navigation/use, and direct
and secondary impacts to the local/regional economy (recreation, tourism, fishing, coastal
property values, etc.).

The analysis should discuss the environmental benefits/avoided impacts of altematives under
consideration when compared to each other and to other forms of non-renewable energy
production. For example, the discussion should include avoided upstream environmental
impacts associated with the mining of coal, the drilling for oil and natural gas, the refining of
petroleum, and the transportation of these materials to New England. Other issues that should be
part of the comparison include hazardous material usage and storage, thermal loads associated
with fossil fuel fired plants, and the potential for impacts such as impingement and entrainment
of fish and larvae in cooling water intakes at fossil fuel-fired plants. In addition, the analysis
should describe the situations where an alternative might displace other forms of energy
generation and the relative impacts/benefits of such a shift in energy production.

The DEIS/DEIR should establish a baseline from which impacts of the project alternatives can be
discerned and evaluated. The same baseline information should then also be used going forward
to evaluate the impacts of any project that may be constructed. The tradeoff analysis should also
consider emissions offsets from criteria pollutants and CO, and the relative environmental costs
incurred and avoided from the development of various forms-of renewable energy. The tradeoff
analysis should also address the environmental and societal impacts of climate change on the
ecosystems being studied in the course of developing the EIS, and the incremental role that each
renewable carbon-neutral energy generation project can play in mitigating those impacts. During
the course of a recent interagency discussion, the Corps suggested that “topic specific” working
groups would help focus the discussion on particular issues as the DEIS/DEIR is developed. We
think this idea has merit and should be pursued. ’

002089



Public Trust Issues

The DEIS/DEIR must fully consider the public trust implications of siting a facility in federal

“waters. The proposed wind farm would spread across 28 square miles of Nantucket Sound.

With the exception of two transmission cables and a portion of a proposed “wind wake buffer
zone,” the project will be located beyond the three mile limit of state waters in federal waters on
the outer continental shelf (OCS). Increasing public concern has focused on the lack of an
established process (exclusive of the Corps Rivers and Harbors Act Section 10 authority) through
which the federal government can effectively deal with a number of precedent setting issues
associated with the proposed project. These include but are not limited to: the lack of existing
policy and regulation dictating which agency has authority over siting issues, whether
competition should exist for development sites, how/whether easements/leases/fees should be
required for the use of public property and its resources by a private corporation, and what sort of
requirements should be imposed to ensure proper site restoration and management afer the
useful life of the project ends. These issues grow in importance as we learn about other
proposals for offshore energy projects in New England and other coastal areas of the United
States.

EPA, NOAA, and the Corps, among others, are participants in a Department of Interior working
group focused on possible modifications to the Outer Continental Shelf Lands Act (OCSLA) that
would address transmission of energy projects and renewable energy development on the OCS.
To date, draft language for possible legislation focuses on the granting of easements/rights-of-

- way and the establishment of “fees to assure [that the public receives] fair market value for rights

conveyed.” The preliminary considerations also contemplate competitive or non-competitive
granting of easements/rights-of:way. The DOI efforts are timely and each of these issues remains
ripe for analysis in the DEIS/DEIR. Moreover, heightened public interest in the project warrants
the establishment of clear public policy to fill the “gap in the process” in advance of decision-
making that will follow the NEPA process.. If this does not occur in a timely fashion outside the
NEPA process, the Corps will need to thoroughly explore these public policy issues in the
DEIS/DEIR. ' '

The Cape Wind project is the first of what appears likely to be a number of proposals to develop
renewable energy facilities off the coast of New England. We believe these projects, if properly
sited to avoid impacts, may offer a tremendous opportunity to New England in moving toward a -
more sustainable and more diverse energy future. Given these implications, it is all the more
imperative that the public trust issues raised by such projects be resolved thoughtfully and
quickly. It is our belief that the project should not proceed through the permit process absent
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serious analysis of this private use of public trust resources for renewable energy development on
the OCS. Several strategies to deal with the existing pelicy void are apparent:

The Corps could proceed with the current DEIS/DEIR analysis in a manner that fully
incorporates the results of ongoing decision-making of the interagency work group and/or
subsequent legislative action;

In recognition of the pressing need for clear public policy on this issue, and in view of the
fact that multiple wind power proposals are under consideration for New England
offshore waters, the Corps or another appropriate agency (e.g. the Department of the
Interior) could develop a programmatic EIS that takes a comprehensive look at potential
sites for offshore renewable energy development and provides information that can then
be used for site specific applications for individual projects;

The Corps could proceed with the DEIS for this project absent an external process to deal
with the lack of clear policy-in this instance the Corps would conduct its own
comprehensive investigation of public trust issues associated with the project and its
alternatives.

We believe that an analysis with no consideration of public trust issues and absent any national
policy/regulation that governs the use of OCS lands for renewable energy generation is not an
appropriate option. EPA is concerned with the lack of policy/regulation and recommends that
the agencies meet to discuss the various options to develop an appropriate strategy. We also
recommend that the Corps consider coordinating with the Council on Environmental Quality on
this challenging issue. EPA looks forward to reviewing the Corps’ draft scope of work for the
DEIS with particular attention to this fundamental issue and to future dlscussxons about the
merits of various approaches.

Coordination/Communication

Close interagency coordination throughout the preparation of the DEIS/DEIR is critical. To that
end, EPA intends to work as a cooperating agency to help define the scope of analysis and to
offer input on how specific issues should be addressed in the DEIS. We encourage the Corps to
kcep an open dialogue with local, state and federal agency representatives throughout the
process, with particular attention to agencies such as the Cape Cod Commission that have a long
history representing the interests of the resident population that feels it would be most impacted
by the applicant’s proposed project. The communication strategy should include updates on the
DEIS at important milestones, as public policy around the use of the OCS evolves, and should
consider the release of relevant study findings as they become available. The work by the Corps
so far during the scoping process bodes well for an open public process.

Finally, we suggest that the Corps distribute a draft of the final scope for the DEIS to the
interagency group to make sure that there is general copsensus on the scope of alternatives and
the impact analysis. We are willing to work with Corps staff to help facilitate this effort if
necessary and we look forward to participating in upcoming interagency coordination meetings
and reviewing draft documents as appropriate and as our resources allow. We hope that the
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Corps will allocate sufficient resources to support a comprehensive analysis and independent
review of applicant generated information/analysis that will be incorporated into the DEIS.
Should you have any questions or wish to discuss our concerns, please contact me or Timothy
Timmermann of EPA New England’s Office of Environmental Review at 617/918-1025. Thank
you for the opportunity to provide scoping comments. :

Sincerely,

Robert W. Vamney

- Regional Administrator

CC!

- The Honorable Edward M. Kennedy, U.S. Senate

The Honorable John F. Kerry, U.S. Senate

Representative William Delahunt

Secretary Robert Durand, Executive Office of Environmental Affairs
Marge Fenn, Capé Cod Commission :

Michael J. Bartlett, United States Fish and Wildlife Service

Peter D. Colosi, National Marine Fisheries Service

Barry Drucker, United States Department of Interior

Albert Benson, United States Department of Energy

J. Mark Robinson, Federal Energy Regulatory Commission

Thomas W. Skinner, Massachusetts Office of Coastal Zone Management
Vincent Malkoski, Massachusetts Division of Marine Fisheries
Charles J. Natale, Jr., Environmental Science Services, Inc.

Len Fagan, Cape Wind Associates, LLC
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FROM : Cole Rosen Communications

PRV

FAX NO. : 7018585 Dec. 16 2092 11:@83AM P3

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

pw.w}«ma

B T T O D T I S IS S e .
-~ . © v,.g. PREERN-Y Piictiiinnt 0w

ALLIANCE TO PROTECT NANTUCKET
SOUND, INC., RONALD BORJESON,
WAYNE KURKER, SHAREEN DAVIS, and
ERNEST ELDREDGE,

Plaintiffs,
V.

UNITED STATES DEPARTMENT OF THE

' ARMY; HONORABLE THOMAS E. WHITE,
. SECRETARY OF THE ARMY; UNITED '

STATES ARMY CORPS OF ENGINEERS;
LT. GENERAL ROBERT B, FLOWERS,
CHIEF OF ENGINEERS, UNITED STATES
ARMY CORPS OF ENGINEERS; COLONEL
THOMAS L. KONING, DISTRICT .
ENGINEER, UNITED STATES ARMY -
CORPS OF ENGINEERS,

Defendants.

» CIVIL ACTION NO. 02-11749 JLT

MOTION FOR LEAVE TO FILE BRIEF OF AMICUS CURIAE IN SUPPORT OF
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT
AND SUPPORTING MEMORANDA.

The Town of Barnstable hereby requests lcave of the Court to filc a bricf of amicus

curiae in support of Plaintiff’s motion for summary judgment. The Town has over 47,820

residents living in the Town’s seven villages: ‘West Barnstable, Hyannis, Centerville, Osterville,

Marstons Mills, Cowit, and Barnstable. Centerville, Hyannis, Osterville, and Cotuit each border

on the southern coastline of the Cape, facing the area of Nantucket Sound Cape Wind Associates

has proposed to be industrialized. The Town, through its council, develops, adopts and enacts -
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policies and ordinances that it believes promote and enhance the general welfare of the town. In
addition, the Town actively participates as a member of the Cape Cod Comimission, wlﬁch has as
its mission the protection of the Cape’s *“unique natural, coastal, historical, cultural and other
values which are threatened by uncoordinated or inappropriate uses of the region'; land and other
resources.”

The Town’s economy depends largely on Nantucket Sound's aesthetic, biolbgical and
natural resources. Tourism is 2 mainstay of the Town’s economy and Cape Wind Associate’s
proposed development wil_l adversely impact tourism, directly paﬁning our interests and the
interests of those we represent. The Town is o;laposed to the construction of any phase of Cape
Wind Associate’s plan to industrialize _Néntucket Sound. If Cape Wind Associates is allowed to !
proceed, its planned development will mar the aesthetic, biological and recreational resources of
the Sound and will jeopardize tourism, an 1f1dustry upon which we largely depend. Finally, if
this process is deemed sufficient to allow-jﬂxc development of the outer continentél shelf, without * -
a significant participato;y role carved out for local interests, the ability of local, coastal
governments to protect their interests and sl)ape the future of their localities will be scriously
undermined. -

e

Amicus is ﬁling this brief to share the interests of the Town which have gone unheard

due to the lack of process currently available for the development of thé outer continental shelf.
We also object to the unwise precedent appiﬁval which the data tower creates. The Town’s brief
focuses specifically on the impacts our Town, and any other local coastal governments, will
experience if Cape Wind Associates is permitted.

Attorneys for amicus have contacted Plaintiffs, Defendants and Intervenors to request

their consent to file this brief, Plaintiffs Alliance to Protect Nantucket Sound have consented to

[2002-0254ymotamis) , 2




s,

T

W

]
2

whN ety

]

| ] s " s L [ ] ] [ ] ] [ ] [ ] _—_ ] . _— T —— —
) .

FROM : Cole Rosen Communications FAX NO. @ 7719985 Dec. 16 2092 11:84AM PS

the filing of this brief. At this time, Defendants and Intervenors have not taken a position on

whether or not to consent to the filing of this brief.

For all of the foregoing reasons, amicus respectfully requests the Court’s permission to
. ¢
file their brief in support of Plaintiff’s motion for summary judgment.

Dated: December 12, 2002.
Respectfully Submitted,

TOWN OF BARNSTABLE, Amicus Curiae,
By their Attorneys, U

..éstn"r D, SMITH,

[B.B.0. No. 469980)

RUTH J. WEIL, First Assnstant Town Attorney
(B.B.O. No. 519285]

T. DAVID H@UGHTON Assistant Town Attomey
[B.B.0. No. 241160] .

TOWN OF BARNSTABLE

367 Main-Street, New Town Hall

Hyannis, Ma. 02601-3907

(508) 862-4620; (508) 862-4724 Fax

Town Attorney
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

C. A.No. 02-11749 JLT

v

ALLIANCE TO PROTECT NANTUCKET SOUND, INC.,
RONALD BORJESON, WAYNE KURKER, SHAREEN
DAVIS, ERNEST ELDREDGE, DAVID ELLSWORTH,

- ROBERT HAZELTON, OSTERVILLE ANGLERS CLUB,
INC., and HY ANNIS ANGLERS CLUB, INC.

Plaintiffs,

Y.

UNITED STATES DEPARTMENT OF THE ARMY, -
HONORABLE THOMAS E. WHITE, SECRETARY OF THE
ARMY; UNITED STATES ARMY CORPS OF ENGINEERS,
LT. GENERAL ROBERT B. FLOWERS, CHIEF OF
ENGINEERS, UNITED.STATE§ ARMY CORPS OF
ENGINEERS; COLONEL THOMAS L. KONING, DISTRICT
ENGINEER, UNI'I'ED STATES ARMY CORPS OF
ENGINEERS,

Defendants,

MEMORANDUM OF AMICUS CURIAE, TOWN OF BARNSTABLE

IN SUPPORT OF PLAINTIFFS' MOTION FOR SUMMARY JUDGEMENT.

ROBERT D. SMITH, Town Attorney

[B.B.O. No. 469980]

RUTH ). WEIL, 1st Assistant Town Attorney

[B.B.0O. No. 519285]

T. DAVID HOUGHTON, Assistant Town Attorney
" {B.B.0. No. 241160]

TOWN OF BARNSTABLE

367 Main Street, New Town Hall

Hyannis, Ma. 02601-3907

(508) 862-4620; (508) 862-4724 Fax

El @ B



e v

N,

P

Py

i

S oA

e
.

)

Bt
-

B

TR

PR i v [N s aTan R et ank

ﬁ?ﬂﬂ : Cole Rosen Ccmmnicaticni FAX NO. : 7710985

INTRODUCTION.

The Town of Bamstable (“Town”) files this brief in support of the Plaintiffs’
opposition to the Army Corps of Engineers’ (“Corps™) review of Cape Wind Associates’
(“CWA™) proposed wind plant project. On August 19, 2002, the Corps approv:ed the
construction of a 200-foot tall tower, the stated purpose of which is the collection of data
purportedly needed for the design of CWA’s proposed wind plant. The implicaﬁons of the
Corps decision to issue CWA its requested permit reach far beyond a 200-foot tall
structure breaching Nantucket Sound’s water sheet. By permitting CWA's proposed data
tower, the Corps has in eﬁ'ect opened the Outer Continental Shelf (“OCS™) lands to
devclopmcnt and given pnvate developers de facto authority to shape public pohcy With
Corps permlts in hand, private developers can now dictate where, when and how the
dcvelopmcnt of the OCS will proceed mghout having to consider the interests of Iocal
government or the public whom they re_g‘rcsent.

INTEREST OF AMICUS.

The Town of Bamstable has a strong interest in protecting Nantucket Sound’s
aesthetic, biological, and recreational resources, Qur interest derives from the role these
resources play in the local economy. Tb@sm, second homeowners, retirees, and residents

working off-Cape account for more than half of the Cape’s economic base.! Any threat to

the Sound’s natural resources - and the Town belicves that the construction of a field of

40-story structures over 28-square miles of the Nantucket Sound water sheet poses a

significant threat to the Sound’s natural resources ~ potentially jeopardizes the economic
vitality of our Town. In addition, the Sound played an integral part in the history and

culture of Cape Cod, provided the livelihood of generations of fisherman, and has shaped

 See hitp://www.massconnect.state. ma,us/content/initiatives/Pag 2 Cape_and_Islands_8.pdf.
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the charécter of the entite region. The Town, therefore, files this brief to express views
that they feel were not adequately considered throughout the review of CWA’s data tower
application.
BACKGROUND
Local governments are typically accorded the opportunity to participate in
decisions that will directly impact their interests. The review of CWA’s proposed

development in Nantucket Sound, a resource on which the Town and its residents rely, is

unusual in the startling lack of opportunity for the Town to participate. The Town believes‘

that fundamental deficiencies in federal law have j)revcnted their views from being
adequately considered. .
L Nantucket Sound and the Wel{am of Cape Communities.

The history and character of Capi Cod are inextricably linked to the watcrs of - _
Nantucket Sound. Although o_ﬁgina.llj settled by farmers, it is the sea that has guided the.
Cape Cod’s economic development chi Ehc last three centuries. ﬁe whaling industry, -
which began on the Cape and cvcntuallgg.x;aoved across the Sound to Nantucket, grew over
150 years to become the largest whaling center in-the world. Mackerel and cod fishing
reached their peak in the mid-1850"s. The Cape’s non-agricultural businesses mainly
sﬁpportcd the wimling and fishing industries, with the production of ropes, sails, ships,

canvas and anchors. '

Today, the region’s economy is no less linked to the Sound. In fact, the Cape Cod
Commission explains that, “{m]any of the characteristics of Cape Cod that enhance its
residents quality of life are derivatiyes of, or defined by, the marine waters of Cape Cod

Bay, the broader Gulf of Maine, and the Atlantic Ocean. Preserving these waters, the

12002.0254\amicus?]
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l ™ ‘ natural resources they support, and the lifestyles that are associated with them are the
' foundation of our traditional maritime communities.”
)

Indeed, the very health and prosperity of our community depends on the aesthetic,
L ]
recreational, and biological resources of the Sound. Marine science-related industries are a
significant part of the Massachusetts e®n0my, particularly those industries located on the

Cape and Islands. The region’s marine-related industries include fisheries, aquacu_lim‘c,

electronics, marine instrumentation, tourism, biotechnology, and environmental

|

I

l 1 | | technologies. Although the traditional cod and haddock ﬁs'hencs have declined in recent
| | year#, the Cape leads the .Commonwealth in th_e development of new approaches to-

I H fisheries management, alternative spécigs for wild harvest, and expanded opportunities in
aquaculture.

Tourism on the Cape is sinﬁlatlf thriving. In 2002, the Cape and Islands posted
$971 million in direct domestic travel gécpenditures. These expenditures generated $275
million in payroll and 12,350 jobs in thé‘rcgion. Nineteen percent of all domestic travel to
Massachusetts goes to the Cape and lslands And of the 4.7 million annual visitors, 48.3%

go to the area’s beaches.

This level of tourism can signiﬁﬁéﬁﬂy impact the region's environment. In fact, the
{ beauty and uniqueness of Cape Cod lead to an unprecedented growth boom in the 1980’s.

‘ The region, however, has taken care to protect its resources by establishing the Cape Cod
Commission in 1991. The Commissién’s mandate is to protect the Cape’s unique natural,

coastal, historical, cultural and other values that were being threatened by uncoordinated or -

s ten
I

inappropriate uses of the region's natural resources. During the last decade, Cape residents.

indicated that they were primarily concerned that the Commission protect groundwater,

i 2002025 amicus2) ' 4
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encourage only clean, light industries, cultural facilities and neighborhood businesées, and
" restrict development which they felt would harm the character of the Cape, such as new,

large hotels, malls and factory outlets.

Not only does the Cape enjoy an unusual degree of local protection, bu: also a
number of state and federal laws similarly protect the Sound. Nantucket Sound is umque .
in that the federal government and the Commonwealth of Massachusetts jointly manage its

resources.? And until now, this combination of federal, state and local laws, which-

establish rigorous environmental standards, strong restrictions on the development and

exploitation of natural resources, and abundant opportunitic_s for local govcmmcnp to

1

participate in pon-focal decision-making processes, were sufficient to protect the Town’s
interests.

The problem that CWA’s appliéitions raise is a novel one, notjust for the Town,
but also for the nation as a whole. CWA is proposing to develop a site that les
approxunatcly five miles south of the coast of Cape Cod on what is pln'ported to be federal
land located on the OCS The OCS is got extensively regulated because, in fact, there has
been little need for such regulation. The principal developmental activities occurring on
the OCS involve mineral extraction, an activity that Congress addressed when it passed the -

Outer Continental Shelf Lands Act (*OCSLA") almost a half-century ago. Unfortunately,

?* Although the federal government understands the waters of Nantuckct Sound to be the
property of the United States, sce United States v. Maine, 475 U.S. 89 (1986), Congress
has conferred jurisdiction to the Commonwealth under the federal Fisheries Conservation
and Management Act. 16 U.8.C. §1856(a)(2)XB).

3 The CORPS is treating CWA’s proposed development as falling within federal . .
jurisdiction on OCS lands. Although the Town's view diverges from the CORPS’s on this
point, we decline to press the issue here. Instead, for the purpose of this brief only, amicus
discusses the inadequacy of the Rivers and Harbors Act of 1899 to permit CWA's
development, as if it were occurring on federal lands.

(20020254 \amicos2] . 5
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the OCSLA has no épplicaﬁon to non-extractive activities. Nor does any other federal law X
apply 1o CWA's proposed activities.

The absence of any federal law governing CWA’s proposed use of the OCS, or any
other private developer's, has effectively deprived the Town of a full and fair.c:ppommity
to relate its concerns regarding the industrialization of the Sound. W_hjle the Town actively
\engages in federal and state decision-making processes to protect its interests, it cannot do.
so in.this case because there is nb federal decision-making process applicable to CWA's
proposal. Without a federal regulatory procedure that authq;iiés this type of use of OCS
lands, including a mechanism by which private parties can obtain the property rights it
needs to appropriate public trust MCoilfgcs and an opportunity for local governments to -
protect those resources as necessary, private parties cannot i?uud on the OCS.

This regulatory gap is widely aéﬁnowlcdgcd. Nonetheless, the Corps has -

mistakcnly determined that it hasjuﬁsg!icﬁon to review CWA''s proposed activities under

section 10 of the Rivers and Harbors Act of 1899 (“RHA™), an act passed more than a

century ago to regulate obstacles in the navngablc waters of the United States. The RHA,
however, was never intended for this purpose and is completely inadequate to handle a
proposal as complex as CWA's. The RHA does not authorize the construction of any
structure on the OCS for energy development; it does not authorize the use of public lands = -
and waters for private development; and it does not adequately account for the important
interests of local governments. |

The Corps is using an inapplicable and inadequate statute to review CWA’s
proposed data tower and 28-square mile energy plant. The RHA affords no one the .

jurisdiction to review this project, establishes no standards or means by which such .

2002-0254\pmicus2) 6
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proposalvs should be evaluated and offers no way for the public to participate meaningfully.
Unless the data tower permit is revoked, <er Town, as well as numerous other coastal
municipalities, will lose their ability to protect their interests. More problematically, if the
permit for CWA’s tower is not invalidated, the Corps will have determined, w;ﬂlOut
Congressional input, that an RHA permit is sufficient authority to build a'420-kilowart
power plant on public resources, without environmental safeguards and ‘without
compensating the public.
IL Current Federal Law Protecting Offshore Resources
A. The OC.SLA (Outer Continental Shelf Lands Act).
The OCS is relatively undeveloped, but what development has ocourred, has
\ occurred under laws specifically crafted for the purpose. One example is the Outer
Continental Shelf Lands Act (“OCSLA;%.
Congress enacted the OCSLA §6 thiat the public-trust resources of the OCS would -

be developed in a safe and environment;.l;y sound manner. The OCSLA reflects

Congress’ recognition both of the need for a comprehensive program to govern oil and gas
exploration and the imm@w of proviq_;l;ing state and local government with the
opportunity to participate in federal poliéy and planning decisions relating to exploration
for, and development and produ;ﬁon of, minerals on the OCS. The OCSLA provides a

' system for federal decision-making that covers all aspects of OCS oil and gas

development, including: (1) the development of national and regional energy programs;

(2) the review of such projects on a regional basis, including cun_:ulativc' effects of multiple
projects; (3) the mechanism for conferring property rights under which private parties

would be allowed to use and occupy public lands and waters; (4) a mechanism for

{2002-0254\emicuss2] 7
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obtaining a fair monetary return to the United States and the states’ (and, through them,
affected local governments); and (5) the application of environmental standards tailored to

the unique circumstances and resources of the OCS. Congress established this
. t
comprehensive program to authorize all aspects of private oil and gas energy development

on federal lands of the OCS.

Local government is granted a special role under the OCSLA. Congfcss
1eco gnized that because the development of the OCS will significantly. impact coastal
areas, local governments may "require assistance in protect'i_ng. their coastal zones [from
the] adverse effects of such impacts.” 43 U.S.C. §1332(4). In addition, Congress
appreciated the need for affected locé.l government to have f‘an opportunity to participate ...
. in the policy and planning decisions made by the Federal Government relating to” the
OCS. 1d. To ensure that "the rights anifresmnsibilities of ... local governments. . . be
considered and recoguized,” id. §l332(§_), Congress provided opportunities for local
governments to review development and production plans, id. §1351(3), and submit L
recommendations regarding the size, ﬁrg;ng, or location of proposed iease.sa]es, id. .
§1345(a). Local governments can alsor:tz}?/iew draft environmental impact statements, .id.
§1351(f), and submit comments and recommendations on development and production

plans which are not found to be majo'r Federal actions, id. §1351(g). Finally, twenty-seven

- percent of all revenues from production within 3 miles seaward of the fedetal/state

‘1n 2000, the Department of Interior’s Minerals Management Service, the agency
responsible for administering the OCSLA, collected nearly $8 billion from mineral
revenues and has collected more than $1 10 billion since its creation in 1982, See
http://www.gomr.mms. gov/homepg/whatsnew/techann/2002-026and27.htmi, Nearly $1
billion from those revenues go into the Land and Water Conservation Fund for the
acquisition and development of state and Federal park and recreation lands.

(2002-0250amicus?) , 8
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boundafy_go to the state, id. §1337(g), and a portion of those revenues are passed on to the
local governments, id. §1356a(d)(3).

Congress has allowed prfvatc parties to use other publi'c trust msowcc§ undcr’
different statutory authorities. The Federal Land Poliqy and Management Act EF LPMA),
43 US.C. §§1701-1784, and the Mineral Leasing Act, 30 U.S.C. §§181-263, for ¢xample,
govern the use of federal land for wind projects. Similarly, the Ocean Thermal Energy
Conversion Act of 1980, 42 U.S.C. § 9101-9168, establishes a licensing program for
facilities and plantships that would convert thermal gfadicnts in the ocean into electricity.
Likewise, the Fishery Conservation and Managetﬁent Act, 16 US.C. §§1701-1784,
presctibes the system for allowi;xg px%vatc use of the fish resources of federal waters. Each
of these iaws allows private parties to use public resources and stipulates the conditions for
theiruse. In addition to providing a méghanism for ensuring that the natural resources to
be exploited are not degraded, each of these laws provide an opportunity'fbr' state énd local
participation so that non-federal voices arc heard dﬁring the decision-making process.

Simply put, Congress has never e_;:iacted equivalent authorization to develop the
OCS for wind energy generation. The OC;SLA does not apply to-OCS-ba§;=d wind energy
projects. The Minerals Management Service — the agency responsible for implementing
the OCSLA - has stated that thete is no legal mechanism goveming use of the OCS for -
wind plants and that it does not have jurisdiction over CWA’s proposal. AR 2459, 32,

Indeed, Congress has acknowledged this legal vacyum by introducing legislation to create

{2002-0254\emicus?) 9
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such authority.’

The Corps’ review of CWA's data tower application therefore raises a host of
unresolved issues. First, there is no Congressional delegation of authority to any agency to
evaluate or authorize offshore wind plants. Second, Cprbs has exceeded its jux;sdicﬂon by
reviewing CWA'’s proposal. Third, no federal agency, including the Corps, can confer on a
private de§e10per a property interest in OCS lands. This regulatory void allows deve]npﬁr;‘ :
to circumvent consideration of our interests. In effect, private developers secking to
exploit this gap in the r?gulatory process will determine public policy for OCS wind
development with no input from the public.

In fact, the current approach ;o reviewing OCS wind development has spawned a
“wind rush” to build wind projects along the eastern seaboard. As many as 20 projects
have been propbsed along the East Cozﬁt in the last few months, and the Corps is
processing all of these requests undcr'?.bg RHA. Private developers should not be able to
exploit this regulatory void by buildingﬂ %rivate energy plants on the basis of a permit
issued under an act designed to regulate%c;bstaclcs in the nation's navigable waters. Nor
sh<;uld private developers be able to dictate public policy and exclude local interests such
as ours.

B. The National Environmental Policy Act.

In addition to participating in a décisiommaking process under resource-specific

laws like the OCSLA, the Town also participates in procedures established by the National

$H.R. 5156, introduced by Rep. Barbara Cubin on July 18, 2002, would amend the
OCSLA to allow the Secretary of the Interior to grant casements or rights-of-way on the .
OCS for activities not currently authorized under the OCSLA, including the development
of alternative energy sources. H.R. 5156, 107th Cong. §1(b) (2002). This bill was not
passed and is generally regarded as inadequate to ensure protection of the marine
environment. :

{2002025amicusZ} 10
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Environmental Policy Act ("NEPA"). NEPA applies to all federal decisions affecting the
environment and requires an agency to consider the impacts of a proposed action. The

Act’s strength and effectiveness rely entirely on the thoroughness of agency review

t

procedures.®

The public comment procedures are indispensable to NEPA’s efficacy, and ocal
governments are granted a special role under the NFPA process. "([T]t is the continuing
policy of the Federal Government, in cooperation with State and local govemments, . . . to
use all practicable means and measures . . . to create and maintain conditions under which
man and nature can exist in product_iye barmony." 42 U.S.C. §4331(a) (1976) (emphasis
added). See, e.g., Denver v. Bergland, 695 F.2d 465, 484 n.16 (10th Cir. 1982);
Maryland-National Capital Park & Plgnning Comm'n. v. United States, 487 F.2d 1029,
1036 (D.C. Cir. 1973) (explaining tha'.t:-‘:'th.c'"question of significance takes on a .distinctive;
cast in the context of land use planniﬁé._" and that "much may turn on whether the Federal

Government conforms to or deviates from local or regional regulations of land use").

agencies to “consult . . . early with Staterand local agencies.” 40 CF.R. §1501.2. The lead
agency must undertake a scoping process that "invites" the participation of affected local
agencies, id. §150.7(aX1), and local agencies are allowed to requt;st "time limits,” id.
§1501.8(c). The agency must "cooperafc with State and local agencies to the fullest extent.

especially out of deference to controversial issues and local concems:. 1d. §1506.6(c). -

¢ The document relied upon for this review is called an environmental impact statement

(EIS). In certain cases, the federal agency may prepare an environmental assessment (EA)

1o evaluate impacts and determine if an EIS should aiso be prepared. A findingofno. -~ -~
significant impact (FONSI) is issued when the EA review determines that EIS is not

needed.

NEPA regulations clearly dcﬁngi a role for local governments by directing federal S I
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The Council on Environmental Quality ("CEQ") issued 2 memorandum on the role -
of state and local governments in the NEPA process that reiterates, “the NEPA mandate
that Federal agencies responsible for preparing NEPA analyses and documentation do so in -
t

cooperation with State and local governments.” Memprandum from James Connaughton,

CEQ Chair, to Federal Qgencics (February 4, 2002). (See:

: //ceq.eh.-doe.gov/nepa/regs/cooperating/cooperatingagenciesdistributionmemo2 htm). . The

benefits of cooperation with local governments in the preparation of EAs and EISs include
“fostering intergovernmental trust (e.g., partnerships at the.community level)and a =
common understanding and appreciation for various governmental roles in the NEPA
process.”

Of particular importance in this‘ j:ase is the mandate that in situations such as the
one at hénd, the agency must allow fOlj_;J\lblic comment on the draft FONSVEA before
making a final decision. 40 C.F.R. §ISO] A(€)(2). The Town was not offered -thcb
opportunity to comment on the Corps’ dxaﬁ FONSIEA.. Our ability to take Advanlage’of ‘
the opportunities that NEPA affords us g;pends on the willingness of the reviewing agency
to share informnation and invite our pﬁr@_ic_ipatiOn. Openness and transparency in tl;e federal
decision-making process are elemental so that we can participate meaningfiilly.  Because
we were mt;ble 1o express our concems in response to a draft EA/FONSI about the lack of
authority for this project, the lack of proi;érty rights on the part of the developer, and the
strong potential for the proposed activitics o devastate the basis of our economy, the. Town
was deprived of one of the few, precious opportunitics to be heard on this controversial

plan.

(2002.025amicus2} 12
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ARGUMENT.

The Town believes that Congress has not vested authority in the Corps to process
permits for wind energy facilitics on the OCS. The Corps does not have jurisdiction over
the tybc of development that Cape Wind proposes. Even if the Corps had juris:iiction, it
should not have exercised that jurisdiction when it is clear that CWA does not arid cannot
possess a valid property right to occupy the OCS, a prerequisite nnder the Corps'
regulations. Finally, the Corps failed to grant us an adequate: opportunity to understand the
agency’s grounds for action, to comment on that reasoning,and to explore less harmful
alternatives during the NEPA process.

I. The Corps Is Not the Agency Responsible for Development of
Nantucket Sound.

As both Massachusetts Attorney‘:'Gencral Thomas Reilly and New Hampshire
Attomey General Philip T: McLaughlm have observed, there is no federal program in

existence that covers any aspect of tlus prOJect Both Attomeys General share the posxtxon

Continental Shelf is specifically exempted from the leasing program estabhshed by the
Federal Land Policy Management Act (FiMPA), 43 U.S.C. Section 1701 et seq., that is
otherwise genefally applicable to ‘fmb‘lic lands,’ and 2) wind t;acilities and other non-
extractive uses are not covered by the mineral rights leasing prbgram éstablishe& by the
Outer Continental Shelf Lands Act, 43 U.S.C. Sections 1801 et seq." Letter from Masg.
Attorney General Thomas Reilly to Reps. Barbara Cubin and Nick Rahall, 2 (October 17,
2002) and Letter from N.H. Attorney General Philip T. McLaughlin to Rep Charles F.
Bass (November 21, 2002). See Exhibits 1 and 2. Attomey General Reilly has thus urged

the Corps to refrain from reviewing CWA'’s, and any other proposed OCS wind energy

12002025 4\amicus2) 13
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plant. Letter from Mass Attorney General Thomas Reilly to Assistant Attorney General
T.L. Sansonetti, Secretary of Interior G. Norton, and Licutenant General R.B. Flowers
{October 17, 2002). Scc Exhibit 2.

The Town agrees that the Corps should not be processing permits for v;imd energy
facilities for at least two reasons. First, the law is clear that the Corps does not have power
under the RHA to issue permits for wind energy facilities on the OCS. Section 10 of the
Rivers and Harbors Act requires authorization from the Corps for the construction of any

structure in or over any navigable water of the United States, the excavation/dredging or

* deposition of material in these waters or any obstruction or alteration in navigable waters.

Under the OCSLA, Congress specifically extended the Corps’ RHA authority to the OCS,
but only for certain specific structures. é43 USs.C. §1333(e) These structures are thc
amﬁclal 1slands installations, and othcr devices erected on the OCS "for the purpose of

explomg for, developing, producmg, or tranSpomng mineral resources from the OCS." Id. v

P19

§1333(a); see also id. §1331K), (), (m) (@) (@efinitions). The Corps adxmts inits EA that -

the data collecnon tower is not intended: for any of these specific purposes, but rather is
intended to collect data necessary to design the proposed wind farm. AR 2593. Therefore,
the Corps does not have the authority to issue pcrfnits for wind energy facilitics on thé |
OCs. .

Second, the RHA is an inappropﬁatc vehicle for the cvaiuation of any aspéct of
wind power projects, including this initial tower. The RHA process has the single purpo#e
of keeping navigable waters free of unreasonable obstruction. The process does not assws
the need for power; it does not assess the balance between the power produced and the

environmental impacts; it does not provide a means to confer property rights; it does not

[2002-0254\wmicus2) 14
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establish or allow for the collection of ro.yal‘ti-a, rent, or other compensation; it does not
invoke environmental standards tailored to offshore-wind projects; and seabed impacts;
and it does not provide the state or any local governments an adequate role in the review
process. Instead, the RHA is an antiquated 1899 law c}esig;xed 1o prevent unrea:sonable
obstructions to the nation’s navigable_waters by requiring pMes to obtain permits to build
docks, pieré. bulkheads and similar structures. The RHA simply does .not address the -
issue-specific considerations provided for by laws that govern the use of public resources.
Therefore, even thougt{ NEPA requires a project applicant to satisfy other environmental
statutes such as the Endangered Spéqi_es Actor the Migratory Bird Treaty Act when
seeking an RHA permit, review under these acts does not, and cannot, adequately address. -
questions unique to the proper dismsitign of OCS land for energy generation. These acts
can only protect the public mourccsthcy were enacted to protect. Similarly, the RHA is
inadequate to address the special circdiﬁ;tances of hi-tech offshore energy plants,

The Corps’ consideration and p%@itting of the data tawer is, therefore, not only
ultra vires, but is also completely premanne The Corps should have resolved the
jurisdictional issues first. The Corps should have v;eva.luated the tower with the whole

project. If the Corps were to reject CWA's wind farm application, the purported need for
the tower would be obviated. Conversely, a process th#t results in the apémval of the wind

farm with 170 structures more than twice the height of the data tower is hardly likely to

result in a denial of an additional data tower. In fact, the data tower is entirely unnecessary -

given the numerous alternative sources of data, as well as alternative means of collecting

the data. It is clear that Cape Wind has persisted in its plans to construct this tower so that
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it can establish its rights to build on the Sound's seafloor on the basis of a section 10
permit.
1L CWA Cannot Stake a Private Claim to Public Trust Resources.

Nantucket Sound is a natural public resource that belongs to all citizens. I:abeling
the tower a research facility does not negate the fact that CWA’s tower is a private
structure placed on public land for private purposes.

Corps regulations preclude the development CWA is proposing. Corps regulations
clearly require a permit applicant to have property rights to undertake the permit-ted
activity in the proposed location. 33 C.F.R. § 325.1(d)(7). In the case of offshore wind
facilities, all parties concede there is no ‘basis upon which to obtain such a property right. . ..

CWA cannot satisfy the property rights requirement of Corps regulations and to affitm that-

a
" it can, in its application for a section 10 pérmit, is a blatant misrepresentation to.a federal

agency. The Corps recognizes that CWA‘_':i"s incapable of obtaining the necessary property
rights for the RHA permit. AR 32. Althoﬁgh the Corps is relying on agency policythat I
prohibits the consideration of property djsé?t;tes when processing section 10 permits, the
Corps is mistaken if it thinks that this issu; 1§ in dispute. There is no dispute regarding
whether CWA bas property rights in the OCS ; itdoes not. The OCS is the property of the
federal government and, therefore, 'the federal government is the only party capable of its
disposition. The federal government has not provided for the disposition of this property
for the purposes CWA is proposing. Thus, there can be no dispute that the CWA does not .
have the requisite property interest. In the absence of an actual dispute, the Corps. should
have denied the issuance of the RHA permit.

.  The Town Did Not Have Adequate Opportunity to Participate in the
Review of the CWA Proposal.

2002-0264\armicus2} 16
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or poles of lesser height and complexity; (6) land-based facilities from which data could b‘e
extrapolated; (7) greater use of existing data; and, (8) combinations of the foregoing.
Alternatives to CWA’s plan, even if not ideal for CWA, would have allowed

A
research and data collection to proceed without legal controversy or public outcry. The

_purpose of the public comment requirements of NEPA is to ferret out such options so that

‘an agency may ennsider them hefore taking action. Indeed, such review lies at the heart of

NEPA. See Half Moon Bay Fisherman's Mkig. Ass'nv. Carlucci, 857 F.2d 505, 508 (9th
Cir. 1988). Had the Town had the opportunity to work closcly with the Corps, this - -
intractable conflict might have been avoided. This Court should, therefore, invalidate the -
permit and r‘cmand the matter to the Corps for review and action in accordance with law, -
CONCLUSION

- For the reasons discussed in this bncf the Town of Barnstable supports Plaintiffs'
request for summary judgment and réé})cctﬁllly requests that this Court grant Plaintiffs'
motion for summary judgment. »
‘Dated: December 12, 2002,

Respectfully Submitted,
TOWN OF BARNSTABLE, Amicus Curiae,
By their Attorncys,

ROBERT D. SMITH, Town Attorney
[B.B.O. No. 469980]

RUTH J. WEIL, Rirst Assistant Town Attorney
[B.B.O.No.519285]

T. DAVID HOUGHTON, Assistant Town Attorney
[B.B.O. No. 241160]

TOWN OF BARNSTABLE

367 Main Street, New Town Hall

Hyannis, Ma. 02601-3907 -

(508) 862-4620; (508) 862-4724 Fax
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Endnotes

{1] See
hgg://ww.nmssconnect.state.maus/content/initiativ&c/Part 2_Cape and Jslands 8.pdf

[2] Although the federal government understands the waters of Nantucket Sound to be the
= property of the United States, see United States v. Maine, 475 U.S. 89 (1986), Congress

; has conferred jurisdiction to the Commonwealth under the federal Fisheries Conservation
and Management Act. 16 U.S.C. §1856(a)(2)}(B).

(3] The CORPS is treating CWA’s proposed development as falling within federal
jurisdiction on OCS lands. Although the Town’s view diverges from the CORPS’s on this -
- point, we decline to press the issue here. Instead, for the purpose of this brief only, amicus
, discusses the inadequacy of the Rivers and Harbors Act of 1899 to permit CWA’s
t development, as if it were occurring on federal lands.

[4] In 2000, the Department of Interior’s Minerals Management Service, the agcncy
responsible for administering the OCSLA, collected nearly $8 billion frow mineral
revenues and has collected more than $110 billion since its creation in 1982. See
http://www.gomr.mms.gov/bomepg/whatsnew/techann/2001-026and27.html. Nearly $1
billion from those revenues go into the {.and and Water Conservation Fund for the
acquisition and development of state aiid Federal park and recreation lands,

[5] H.R. 5156, introduced by Rep. Baﬂ)ara Cubin on July 18, 2002, would amend the -
OCSLA to allow the Secretary of the Interior to grant easements or rights-of-way on the
OCS for activities not currently authorized under the OCSLA, including the development
of alternative energy sources. H.RR. 5156, 107th Cong. §1(b) (2002). This bill was not
passed and is generally regarded as madequate to ensure protection of the marine

’ envuonment

S

[6) The document relied upon for this réview is called an environmental impact statement
(EIS). In certain cases, the federal agency may prepare an environmental assessment (EA)
to evaluate impacts and determine if an EIS should also be prepared. A ﬁndmg of no
significant impact (FONSI) is issued when the EA review determines that EIS is not
needed.

P -

{7} The general NEPA regulations promulgated by the Councif on Environmental Quality
control the Corps' actions. 40 C.F.R. §1500.3. In addition, the Corps violated its own
NEPA public review requirements. Under 33 C.F.R. §230.11, public review is required in
cases where "feasibility” and "continuing authority” are at issue. Those questions go to the
heart of the debate over the tower, which lacks authority and is not feasxblc on the bas:s of
jurisdictional grounds and the absence of a property right.

s, on

twin e wmy

e

PV,

[2002.025 4\amicus2) 19

At

PO [P P2 A h . % "
[ s .



FROM ¢ Cole Rosen Communications

v

FAX NO. : 7710985 ' Dec.' 16 2082 11:12AM P24

CERTIFICATE OF SERVICE

Barnstable, ss:

& SERVICE LIST

Docember 12, 2002.

I hereby certify under the pains and penalties of perjury, that I caused to be mailed by

first-class mailing, postage prepaid, a copy of the above document to the attorneys for the

interested parties on the date written above as follows:

v For U.S. Attorney:’

Anton P. Giedt, Asst. U.S. " Attorney
United States Attorney’s Office

-1 Courthouse Way, Suite 9200

Boston, MA 02210

617-748-3309

For Cape Wind:

Timothy J. Dacey, III, Esq.
Michael D. Vhay, Esq.
Brian S. Kaplan, Esq.
Attorneys at Law

HILL & BARLOW

One International Place
Boston, MA 02110
617-428-3500
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Eor Dept. of Justice/ENRD: -
Jack Lipshultz, Esq.
U.S. Department of Justice
Environmental & Natl, Resources Div.
Environmental Defense Division
P.O. Box 23986
_ Washmgtom D.C. 20044- 3986
4 202-514-2191° -

For Dept. of Justice/ ENRD:
Thomas Bartman, Esq.
U.S. Department of Justice
Environmental & Natl. Resources Div
‘General Litigation Section
P.0. Box 663 .
‘ Washington, D.C. 20044-0663
202-3 05-0427 .

Claire Griffen,
Town of Barnstal
367 Main Street, New Town Hall
Hyannis, Ma 02601-3907

(508) 862-4620; (508) 862-4724 Fax
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UNITED STATES DISTRICT COURY
FOR THE DISTRICT OF MASSACHUSETTS

ALLIANCE TO PROTECT NANTUCKET .
SOUND, RONALD BORJESON, WAYNE )
KURKER, SHAREEN DAVIS, and ’
ERNEST ELDREDGE,

CIVIL ACTION NO. 02-11749 JLT
Plaintiffs,

V.

UNITED STATES DEPARTMENT OF THE
ARMY; HONORABLE THOMAS E. WHITE, |. .
SECRETARY OF THE ARMY; UNITED
'STATES ARMY CORPS OF ENGINEERS;
LT. GENERAL ROBERT B. FLOWERS,
CHIEF OF ENGINEERS, UNITED STATES
ARMY CORPS OF ENGINEERS; COLONEL
THOMAS L. KONING, DISTRICT
ENGINEER, UNITED STATES ARMY
CORPS OF ENGINEERS,

Defendants.

ORDER
Upon consideration of amicus curiae Town of Barnstable’s motion for leave to file its
brief of amicus curiae in support of Plaintiffs’ motion for summary judgment, it is, this
day of ,200__, .
| ORDERED, that the motion for leave to file brief of amicus curige in support of |

Plaintiffs’ motion for summary judgment is hereby granted,

The Honorable Joseph L. Tauro
United States District Judge

[2002-0254\motamisj)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

ALLIANCE TO PROTECT NANTUCKET
SOUND, RONALD BORJESON, WAYNE
KURKER, SHAREEN DAVIS, and ERNEST
ELDREDGE

Plaintiffs,

V.
CIVIL ACTION NO. 02-11749 JLT
UNITED STATES DEPARTMENT OF THE
ARMY; HONORABLE THOMAS E. WHITE,
SECRETARY OF THE ARMY; UNITED
STATES ARMY CORPS OF ENGINEERS;
LT. GENERAL ROBERT B. FLOWERS,
CHIEF OF ENGINEERS, UNITED STATES
ARMY CORPS OF ENGINEERS; COLONEL
THOMAS L. KONING, DISTRICT
ENGINEER, UNITED STATES ARMY
CORPS OF ENGINEERS,

Defendants.

TOWN OF YARMOUTH'S MOTION FOR LEAVE
TO JOIN THE TOWN OF BARNSTABLE AS
AMICI CURIAE IN SUPPORT OF
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
AND SUPPORTING MEMORANDA

The Town of Yarmouth hereby moves for leave to join the Town of Barnstable's

previously filed brief of amicus curiae in support of plaintiff’s motion for summary judgment.

The Town of Yarmouth considers the brief of amicus curiae, submitted by the Town of

Barnstable on [date), to reflect Yarmouth's concerns and objections to the manner in which Cape
Wind Associates' plan to develop Nantucket Sound is being evaluated. The brief is entirely

consistent the Yarmouth's conviction that local government must have an active and integral role



in the review and approval of any offshore project that has the potential for impacting the Town's
interests.

Like the Town of Barnstable, Yarmouth is acutely interested in any development
activities that have the potential to affect the aesthetic, environmental and recreational qualities
of Nantucket Sound. The Town of Yarmouth is located on the central portion of Cape Cod,
bordered by both Cape Cod Bay on the Cape's northern coast and Nantucket Sound on the Cape's
southern coast. The 28.2 square mile Town is comprised of three villages: South Yarmouth,
West Yarmouth, and Yarmouthport.

From the time the Town of Yarmouth was first settled, Nantucket Sound has played an
important role in the Town's historical and economic development. Early settlers relied upon the
natural resources of the Sound — lobster, mackerel, cod, scallops, etc. — for their sustenance.
During the 19" century, so many of the Cape's men, including many from the Town of
Yarmouth, found their vocation in maritime-related activities that the Cape was referred to by
historians as the "greatest nursery of seamen in North America."

The Town's rural character, shaped by its community of fisherman and farmers, changed
during the end of the nineteenth century when the Town became a popular vacation destination.
Today tourism is the cornerstone of the Town's economy, accounting for 23.1 percent of
employment on the Cape. In fact, the Town's year-round population in 2000 was approximately
24,800, but this figure more than doubles during the summer. The Town's economic health is
directly dependent on its tourism-related businesses, and the Town seeks to protect that health by
participating in the decision making processes that directly affect its interests.

For these reasons, the Town of Yarmouth respectfully requests the Court’s leave to be

added to the Town of Barnstable's brief of amicus curiae in support of plaintiff’s motion for




summary judgment. Yarmouth is satisfied with the amicus brief, as filed, and seeks leave only to

join in that brief.

Respectfully submitted,

Attorney for the Town of Yarmouth



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

ALLIANCE TO PROTECT NANTUCKET
SOUND, RONALD BORJESON, WAYNE
KURKER, SHAREEN DAVIS, and ERNEST
ELDREDGE

Plaintiffs,
v.

UNITED STATES DEPARTMENT OF THE
ARMY; HONORABLE THOMAS E. WHITE,
SECRETARY OF THE ARMY; UNITED
STATES ARMY CORPS OF ENGINEERS;
LT. GENERAL ROBERT B. FLOWERS,
CHIEF OF ENGINEERS, UNITED STATES
ARMY CORPS OF ENGINEERS; COLONEL
THOMAS L. KONING, DISTRICT
ENGINEER, UNITED STATES ARMY
CORPS OF ENGINEERS,

Defendants.

CIVIL ACTION NO.

ORDER

Upon consideration of the Town of Yarmouth's request for leave to join the Town of Barnstable's

brief of amicus curiae in support of plaintiff’s motion for summary judgment, it is this day

of , 2002 ORDERED that the motion is granted.

Copies to:

The Honorable Joseph L. Tauro
United States District Judge
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I hereby certify that the foregoing Motion for Leave to Join the Town of Barnstable as

Amici Curiae in Support of Plaintiff’s Motion for Summary Judgment has been served this

~day of , 2002, by first class mail, on:
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